DEPARTMENT OF THE ENVIRONMENT

Statement of reasons for approval of a proposed action under the
Environment Protection and Biodiversity Conservation Act 1999 (Cth)

|, GREG HUNT, Minister for the Epvironment, provide the following statement of reasons for
my decision of ./ % of ... (/. CA 7127572015, under section 130(1) and section 133 of
the Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act), to
approve the proposed action by Adani Mining Pty Ltd to establish an open cut and
underground coal mine, 185 km rail link and associated infrastructure (the proposed action
(EPBC 2010/5736)), approximately 160 km north west of Clermont in central Queensland.

A copy of this decision is available on the Department of the Environment’s website at:
http://epbenotices.environment.qov.au/referralstist/referral-details/?id=b5a972 18-4c67-e511-
b4b8-005056bal0ab.

Legislation
1. Relevant legislation is set out in Annexure A,
Background

2. On 18 November 2010, Adani Mining Pty Ltd (the proponent) referred to the Minister,
under section 68 of the EPBC Act, a proposal to develop and operate the Carmichael
Coal Mine and Rail infrastructure Project, a new open-cut and underground coal mine
proposed to be located at Moray Downs, 160 kilometres (km) northwest of Clermont,
central Queensland, and for the construction and the operation of options for a rait fink
to transport coal between the mine and coal export terminals located at the Port of
Abbot Point and / or Port of Hay Point, Queensland. The proposal was planned over a
greenfield site which covers an area of almost 30 000 hectares (ha), including the mine
and tne rait options corridors.

3. The action, as referred, includes the construction, operation and decommissioning of
open cut mines and underground long wall mines. Infrastructure associated with the
mine component of the proposed action includes coal handling and preparation
facilities, a mine infrastructure area, mine waste and water storage facilities and mine
access roads.

4. Three rail options were outlined in the referral encompassing the construction of rail
lines to the Port of Abbot Point and / or Port of Hay Point, Rail option 2, which would
fink the proposed mine with the existing rail network south of Moranbah, was later
refined to increase the coal carrying capacity from 60 to 100 mittion tonnes per annum
(Mtpa). Rail option 2 was the only rail option that was fully considered through the
assessment process and was the only rail option to be subsequently approved.

5.  The referral was available for public comment for 10 business days from
18 November 2010, Six public submissions were received regarding the potential
impacts of the proposed action.

' This tegislation does not form part of my reasons but is provided as contextual background to my
decision.
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On 26 November 2010, the Queensland Coordinator-General, Mr Barry Broe declared
the Carmichael Coal Mine and Rail Infrastructure Project to be a Significant Project
under section 26(1)(a) of the State Development and Public Works Organisation

Act 1871 (Qld). This declaration initiated the statutory environmental impact evaluation
procedure of Part 4 of that Act, which required the proponent to prepare an
environmental impact statement (EIS) for the proposed action.

On 26 November 2010, comments were received from the Queenstand Government
stating that the proposed action would be assessed at the level of an EIS under Part 4
of the State Development and Public Works Organisation Act 1971 (Qld), and that in
their view the assessment of the proposed action would be accredited under the
bilateral agreement in relation to environmental impact assessment under section 47
of the EPBC Act dated 17 December 2009 (the Bilateral Agreement).

On 6 January 2011, the proposed action was determined by a delegate of the then
Minister to be a controlled action under section 75 of the EPBC Act, subject to the
following controlling provisions:

. sections 12 & 15A (World Heritage properties);

. sections 15B & 15C (National Heritage places),

. sections 16 and 17B ((Ramsar) Wetlands of international importance),

» sections 18 & 18A (Listed threatened species and ecological communities);
. sections 20 & 20A (Listed migratory species); and

. sections 24B & 24C (Great Barrier Reef Marine Park).

The proposed action was assessed under the Bilateral Agreement and pursuant to the
process set out in paragraph 7 of these reasons.

On 19 April 2012, 8 October 2012 and 24 July 2013, delegates of the Minister agreed
to requests by the proponent 1o vary the proposed action. The variations involved the
re-lacation of infrastructure, and the refinement of the proposed action to include
quarrying activities, increasing raif capacity, adding water supply and storage
infrastructure, and the extension of some portions of the open cut mining.

For the purposes of the assessment of the acceptability of its impacts, the proposed
action was only considered in its final iteration, following variations of 12 April 2012,
9 October 2012 and 24 July 2013.

On 29 June 2012, the Interim Independent Expert Scientific Committee on Coal Seam
Gas and Large Coal Mining Development (IIESC) provided advice to the then
Department of Sustainability, Enviconment, Water, Population and Communities in
relation to potential waterrelated impacts of the proposed action. The IIESC's advice
highlighted the potential for the proposed action to have a number of direct and indirect
water-related impacts, and suggested that the modelling of impacts be peer reviewed.
That advice was provided by the Department to the Queensiand Coordinator-General
on 15 January 2013,
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The proponent’s E1S far the proposed action was made available for public comment
befween 15 December 2012 and 11 February 2013. On 26 March 2013, the
Queensland Coordinator-General requested that the proponent submit additional
information to address the issues raised in the proponent's EIS and the IIESC advice.

The additional information to the proponent's EIS (AEIS), requested by the
Queensland Coordinator-General, was made available for public comment from
25 November 2013 to 20 December 2013.

On 22 June 2013, the Environment Protection and Biodiversity Conservation
Amendment Act 2013 (the 2013 Act) commenced. The 2013 Act amended the EPBC
Act by including new provisions in Part 3 (sections 24D and 24E) which prohibit, in
certain circumstances, the taking of coal seam gas and large coal mining
developments that have, will have, or are likely to have a significant impact on a water
resource.

On 24 October 2013, | found that the proposed action, being a large coal mining
development, was likely to have a significant impact on water resources and so
determined, in accordance with the transitional provisions in the 2013 Act,? that
sections 24D and 24E of the EPBC Act were also controlling provisions for the
proposed action.

In accordance with section 131AB of the EPBC Act, my delegate sought advice jointly
with the Queensiand Coordinator-General from the Independent Expert Scientific
Committee on Coal Seam Gas and Large Coal Mining Development (IESC) in relation
to water related impacts associated with the proposed action. The IESC provided
advice to the Department on the proposed action on 16 December 2013.

The proponent provided a response to the advice from the |ESC on 7 February 2014.

The Queensland Coordinator-General provided his evaluation report of the proposed
action (Coordinator-General's report) to the Department on 7 May 2014,
recommending the proposed action proceed subject to conditions.

The Coordinator-General’'s Report also reviewed the IESC advice and included a peer
review of the advice from Dr Noel Merrick. The IESC reviewed the responses from the
proponent and the Queensland Coordinator General, and wrote to me on 19 May 2014
outlining residual concerns relating to the potential impacts of the proposed action.

| visited the site of the proposed action, and met the proponent and other stakeholders
to discuss matters retating to the proposed action on various occasions.

Except where discussed in this statement of reasons, | accepted the assessment and
findings of the Coordinator-General's Report in relation to the relevant impacts of the
proposed action, as well as the effectiveness of proposed measures to avoid, mitigate
or compensate for those impacts.

On 24 July 2014, | approved the proposed action with conditions under the EPBC Act.

? Environment Protection and Biodiversity Conservation Amendment Act 2013, Schedule 1, item 23.
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23.  On 21 November 2014 a variation to the approval was granted to provide the
proponent with a three month extension of time to provide the peer review of the
adequacy of their current groundwater flow model.

24.  On 12 January 2015, the Mackay Conservation Group filed an application for judicial
review of the approval decision.®

25. On 4 August 2015, with the consent of all parties, Justice Katzmann of the Federal
Court dismissed Mackay Conservation Group’s application for review and set aside the
original approval declsion.

26. Following the sefting aside of the approval decision of 24 July 2014, the proponent and
a number of environmental groups, being the Mackay Conservation Group, Birdlife
Australia, the Black-throated Finch Recovery Team and the Australian Conservation
Foundation, provided information that | ook into consideration.

27. On 21 September 2015, | proposed to approve the proposed action subject to
conditions, having regard to relevant information.

28. In accordance with sections 131 and 131AA of the EPBC Adt, | invited comments on
my proposed decision from;

° the proponent;

. the Minister for Infrastructure and Regional Development, the Hon Warren Truss
MP;

. the Minister for Industry, Innovation and Science, the Hon Christopher Pyne MP;

. the Minister for Resources, Energy and Northern Australia, the Hon Josh
Frydenberg MP; and

. the Minister for Agriculture and Water Resources, the Hon Barnaby Joyce MP.
29. | also notified the Queensland Coordinator-General of my proposed decision.

30. On.L5 . of .G &7 7e % 2015, 1 approved, subject to conditions, the taking of
the proposed action under section 130(1) and section 133 of the EPBC Act for the
purposes of the controlling provisions identified in paragraphs 8 and 15 of these
reasons.

Evidence or other material on which my findings were based

31. My decision {o approve the proposed action was based on consideration of the final
approval decision brief prepared by the Assessment and Policy }mplemeniation

)

Branch of the Department (the brief) dated .. 1% of .. [/ =77-7772015.

* See Mackay Conservalion Group v Commonweaith & Ors NSD 33 of 2015.
4
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32. The final approval decision brief comprised the following:

1.
2.

Responses from the proponent and Commonwealth Ministers
Final decision notice

Letters to proponent and other Commonwealth Ministers
Statement of Reasons for approval decision

Proposed approval cover brief and appendices:

A: Queenstand Coordinator-General's Assessment Report

B: EPBC Act Legal Considerations report

C: independent Expert Scientific Committee advice, responses and analysis
C1: Independent Expert Scientific Committee advice
C2: Table of responses to Independent Expert Scientific Committee advice
C3: Letter from Independent Expert Scientific Committee Chair to the Minister
C4: Advice from Office of Water Science to the Department
C5: Letter from the proponent on advice from the Office of Water Science
C6: Office of Water Science advice

D: Recommended decision
D1: Recommended decision notice
D2: Summary of proposed conditions

D3: Comparnison of proposed conditions with the Coordinator-General's
recommendations table

D4: Tracked change version of decision notice showing changes since
previous approval decision

E: Letters to proponent, Queensland Coordinator-General and Commonwealth
Ministers

F: Maps on project location
G: Proponent’s Assessment Documentation and Additional information
G1: Environmental Impact Statement
G2: Supplementary Environmental Impact Statement
G3: Additional Information
H: Departmental Advice on MNES
[ Public comment submissions
11 EIS submissions
12: AEIS submissions

§3: Public comment submissions summary

5
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J. Recovery Plans, Threat Abatement Plans and Conservation Advice
J1: Recovery Plans
J2: Threat Abatement Plans
J3: Approved Conservation Advices
K: Departmental advice from Economics and Behavioural Insights Section
L: Timeline of relevant events
M: Additional information provided after previous approval decision
M1: Additiona! information from environmentat groups and Adani
M2: Plans provided post previous decision to comply with previous conditions
M3: Office of Water Science hydrogeological reports
M4: Queensifand Draft environmental authority for Carmichael Coal Mine
N: Legislative provisions

O: Letters to proponent requesting further information
Addendum to proposed approval brief and the attachment to that brief:

A: Letters to proponent, Queensland Coordinator-General and relevant Ministers

Findings on material questions of fact

World heritage properties

Great Barrier Reef World Heritage Area

33.

The Great Barrier Reef World Heritage Area (GBRWHA) was inscribed on the World
Heritage List in 1981 for all four of the natural heritage criteria specified in the United
Nations Educational, Scientific and Cultural Organisation’s 2012 Operational
Guidelines for the Implementation of the World Heritage Convention, criteria (vii), (viii),
(ix) and (x). The current natural heritage criteria for World Heritage properties are that

they:

Vii.

vili.

contain superiative natural phenomena or areas of exceptional natural beauty
and aesthetic importance;

be outstanding examples representing major stages of earth's history, including
the record of life, significant on-going geological processes in the development of
fandforms, or significartt geomorphic or physiographic features

be outstanding examples representing significant on-going ecological and
biological processes in the evolution and development of terrestrial, fresh water,
coastal and marine ecosystems and communities of plants and animals; and

contain the most important and significant natural habitats for in-situ
conservation of biological diversity, including those containing threatened
species of outstanding universal value from the point of view of science or
conservation.
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The proponent’s EIS states that the proposed action is over 300 km upstream from the
GBRWHA and is primarily within the Burdekin Basin. The proponent's EIS concludes
that given the substantial watercourse and overland barriers between the site of the
proposed action and the GBRWHA, the construction and operation of the proposed
mine and rail components are unlikely to have a direct impact on the outstanding
universat value (OUV) of the GBRWHA.

The proponent’s ELS states that the proposed action may have indirect impacts on the
GBRWHA via impacts through watercourses due to:

° release of mine affected water;

o storm water run-off;

. reduction in downstream flow;

» release of sewage effluent; and
o release of deleterious chemicals.

The proponent’s EIS concludes that the potential for those possible scenarios to have
any impacts on marine waters or marine areas of the GBRWHA is negligible, due to
the distance from the proposed action, the design of the water management systems
at the mine site (no uncontrolled release of contaminated water), and mitigation
measures that will be implemented at the mine site and during the construction of the
rail lines.

According to the proponent’s EIS, the proponent has undertaken to implement water
quality control measures to mitigate any potential impaclts to the GBRWHA including:

. water management and sediment control measures including diversion drains;

sediment fences;

mine affected water storage dams; and
. sediment ponds and sewage treatment.

Complementing these undertakings, the Queensiand Coordinator-General has stated
conditions which specify the source, release point, maximum release rates, receiving
waters, monitoring points and trigger levels for release of mine affected water to
external waters, contirol, treatment, storage and release of sewage, and require the
preparation and implementation of:

a. an Erosion and Sediment Controt Plan to limit release of sediments; and

b. a Receiving Environment Monitoring Program to monitor and report on
downstream impacts of the proposed action.

t found that those measures were adequate to mitigate any impact of surface water on
the GBRWHA so | did not impose any additional conditions on my approval specifically
in relation to those matters.
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A number of submissions raised concerns about the proponent’s assessment of
greenhouse gas emissions in relation to possible impacts on the Great Barrier Reef.
My consideration of greenhouse gas emissions is at paragraphs 131 to 141.

With respect to impacts to the Great Barrier Reef World Heritage Area, | made the
following findings:

Vii

vii

The criterion states: contain superiative natural phenomena or areas of
exceptional natural beauty and aesthetic importance.

| found that given the expanses of terrestrial and aquatic habitat that separates
the proposed action and the GBRWHA, the proposed action will not impact on
the world heritage values of the GBRWHA as it is unlikely to impact on visual
amenity (both above and below the ocean surface), seabirds, dugongs, whales,
dolphins or marine turtles.

The criterion states: to be outstanding examples representing major stages of
earth's history, including the record of life, significant oh-going geological
processes in the development of landforms, or significant geomorphic or
physiographic features.

| found that given that the proposed action does not include shipping, anchoring
of vessels, dredging or sediment movement, the proposed action is unfikely to
impact on the worsld heritage values of the GBRWHA, as it is unlikely to impact
on coral or marine hydrodyhamic processes.

The criterion states: to be outstanding examplies representing significant on-
going ecological and biological processes in the evolution and development of
terrestrial, fresh water, coastal and marine ecosystems and communities of
plants and animals.

| found that given that the proposed action does not include shipping or
anchoring of vessels, dredging or sediment movement, the proposed action is
unlikely to impact on the world heritage values of the GBRWHA, as it is unlikely
to impact 6n coral reef diversity, seagrass meadows, listed threatened species or
migratory species.

The criterion states: to contain the most important and significant natural habitats
for in-situ conservation of biological diversity, including those containing
threatened species of outstanding universal value from the point of view of
science and conservation.

| found that given the mitigation measures required by the Queensland
Coordinator-General to address the release of mine affected water, stormwater
runoff, reduction in stream flow, sewage effluent and deleterious chemicals into
downstream waters, the proposed action is unlikely to impact on the OUV of the
GBRWHA through impacts on threatened species relevant to the OUV from the
poin! of view of science and conservation.
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The Statement of Outstanding Universal Value of the Great Barrier Reef World
Heritage Area describes how the Great Barrier Reef meets this criterion as follows:

The ecological integrity of the Great Barrier Reef is enhanced by the
unparalleled size and current good state of conservation across the area. At
the time of inscription it was felt that to include virtually the entire Great
Barrier Reef within the property was the only way to ensure the integrity of the
coral reef ecosysterns in all their diversity.

A number of natural pressures occur, including cyclones, crown-of-thoms
starfish outbreaks, and sudden large influxes of freshwater from extreme
weather events. As well there is a range of human uses such as tourism,
shipping and coastal developments including ports. There are also some
disturbances facing the Great Barrier Reef that are legacies of past actions
prior to the inscription of the property on the World Heritage list.

At the scale of the Great Barrier Reef ecosystem, most habitats or species
groups have the capacity to recover from disturbance or withstand ongoing
pressures. The property is largely intact and includes the fullest possible
representation of marine ecological, physical and chemical processes from
the coast to the deep abyssal waters enabling the key interdependent
elements to exist in their natural relationships.

Some of the key ecological, physical and chemical processes that are
essential for the long-term conservation of the marine and island ecosystems
and their associated biodiversity occur outside the boundaries of the property
and thus effective conservation programs are essential across the adjoining
catchments, marine and coastal zones.

| found that given the distance that separates the proposed action and the GBRWHA,
the proposed action will not impact on the Integrity of the GBRWHA.

Property Management Arrangements

The Statement of Outstanding Universal Value of the Great Barrier Reef World
Heritage Area states:

The Federal Environment Protection and Biodiversity Conservation Act 1999
(EPBC Act) provides an overarching mechanism for protecting the World
Heritage values from inappropriate development, including actions laken inside
or outside which could impact on its heritage values. This requires any
development proposals to undergo rigorous environmental impact assessment
processes, often including public consullation, afler which the Federal Minister
may decide, to approve, reject or approve under conditions designed fo
mitigate any significant impacts. A recent amendment to the EPBC Acf makes
the Great Barrier Reef Marine Park an additional ‘lrigger’ for a matter of
National Environmentat Significance which provides additional protection for
the values within the Great Barrier Reef.
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45.  The proponent’s E1S and the Coordinator General's Report for this project has
considered the potential impacts of the proposed action on the Great Barrier Reef
World Heritage Area.

46. | found that the proposed action will not result in a decrease in the protection and
management mechanisms of the Great Barrier Reef World Heritage Area.

Conclusion

47. In making my decision | considered the proponent's EIS, the Coordinator-General's
Report, additional information provided by the proponent and other parties and the
Department's briefing material.

48. Based on this information, and with consideration of the distance of the GBRWHA from

the project and the mitigation measures and conditions imposed by the Coordinator-
General, and after giving consideration to the greenhouse gas emissions from mining
operations and from the burning of the mined coal, | found that the proposed action will
not have an unacceptable impact on the world heritage values of the Great Barrier
Reef World Heritage Area.

National Heritage places

Great Barrier Reef National Heritage Place

48.

50.

In May 2007, the Great Barrier Reef was placed on the National Heritage List. This list
comprises natural and cuftural places that contribute to our national identity, providing
a tangible link to past events, processes and people.

The Great Barrier Reef was one of 15 World Heritage properties included in the
National Heritage List in 2007. The Great Barrier Reef National Heritage place has
national heritage values in respect of the following national heritage criteria, which are
prescribed in regufation 10.01A of the Environment Protection and Biodiversity
Conservation Reguiations 2000 (Cth) for the purposes of section 324D of the

EPBC Act:

i the place has outstanding heritage value to the nation because of the place's
impontance in the course, or pattern, of Australia’s natural or cuitural history;

ii. the place has outstanding heritage value to the nation because of the place’s
possession of uncommon, rare or endangered aspects of Australia's natural or
cultural history;

ii. the place has outstanding heritage value to the nation because of the place's
potential to yield information that will contribute to an understanding of Australia’s
natural or culturat history;

iv. the place has outstanding heritage value to the nation because of the place’s
importance in demonstrating the principal characteristics of:

i a class of Australia's natural or cultural places; or

ii. a class of Australia's natural or cultural environments; and

10
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V. the place has outstanding heritage value to the nation because of the place’s
importance in exhibiting particular aesthetic characteristics valued by a
community or cultural group.

The heritage values that cause the Great Barrier Reef National Heritage place to meet
the above criteria (its national heritage values), are the same heritage values that
cause it to meet the world heritage criteria set out above.

Therefore, | found that the potential impacts to the Great Barrier Reef National
Heritage ptace are commensurate to the potential impacts from the proposed action on
the Great Barrier Reef World Heritage property. Mitigation and management measures
equally apply to the Great Barrier Reef National Heritage place.

In making my decision | considered the proponent’s EIS, the Coordinator-General's
Report, additional information provided by the proponent and other parties and the
Department's briefing material. Based on this information, and after giving
consideration to the greenhouse gas emissions from mining operations and from the
burning of the mined coal, | found that the proposed action would not have an
unacceptable impact on the national heritage values of the Great Barrier Reef National
Heritage place.

Great Barrier Reef Marine Park

54.

55.

56.

The Marine Park landside boundary generally follows the coastline. The Marine Park is
a multiple-use area that supports a range of communities and industries that depend
on the Great Barrier Reef for recreation or their livelihoods. Tourism, fishing, boating
and shipping are all legitimate uses of the Marine Park. The entire Marine Park is
covered by a Zoning Pfan that identifies where particular activities are permitted and
where some are not permitted. The Zoning Plan separates conflicting uses, with

33 per cent of the Marine Park afforded marine national park status.

In accordance with sections 24B and 24C of the EPBC Act | assessed the impacts on
the Marine Park in terms of impacts on the environment, as defined as follows under
section 528 of the EPBC Act:

Environment includes:

(a) ecosystems and their constituent parts, including people and
communities;

(b) natural and physical resources;
(c) the qualities and characteristics of locations, places and areas;
(d) heritage values of places; and

(e) the social, economic and cultural aspects of a thing mentioned in
paragraph (2), (b), (c) or (d).

| found that potential impacts to the Marine Park are the same as impacts to the
GBRWHA. Based on the distarnce of the GBRMP from the project and the mitigation
measures and conditions imposed by the Coordinator-General, and after giving

11
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consideration to the greenhouse gas emissions from mining operations and from the
burning of the mined coal, | found that the proposed action will not have an
unacceptable impact on the Marine Park.

Ramsar Wetlands of international importance

57.

58.

59.

The Bowling Green Bay Ramsar site lies approximately 236 km north-east of the
proposed action and the Shoalwater and Corio Bays Ramsar site is located
approximately 380 km south west of the proposed action.

The Coordinator-General's Report states that the proposed action is hydrologically
connected to the Burdekin River, which discharges at Upstart Bay, just south of the
Bowling Green Bay Ramsar site. However, an assessment of sediment plumes
discharged through the Burdekin River as a result of floods, undertaken by the
proponent and included in proponent’s AEIS, determined that the sediment loads from
the Burdekin River did not reach the Bowling Green Bay or the Shoalwater and Corio
Bays Ramsar wetlands.

Based on the distance from the project and lack of likely impacts on Ramsar sites, |
found that the proposed action will not have an unacceptabie impact on the Bowling
Green Bay Ramsar site or the Shoalwater and Corio Bays Ramsar site.

Listed threatened species and ecological communities

Impacted species and communities

60.

61.

The following listed threatened species and ecological communities were considered
for assessment:

o Black-throated finch (southern subspecies) (Poephilla cincta subsp. cincta) —
endangered

. Squatter pigeon (southern subspecies) (Geophaps scripta subsp. scripta) —
vulnerable

. Yakka skink (Egernia rugosa) — vulnerable

. Ornamental snake (Denisonia maculata) — vulnerable

] Waxy cabbage palm (Livistona lanuginosa) — vulnerable

] Salt pipewort (Eriocaulon carsonii) - endangered

] Blue devil (Eryngium fontanum) - endangered

. Brigalow (Acacia harpophyila dominant and co-dominant) — endangered

. Community of native species dependent on discharge from the Great Artesian
Basin — endangered

Based on information provided in the proponent’'s Environmental Impact Statement, |
found that the listed threatened species and communities described above at

12
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paragraph 60 were either found on the site of the proposed action during surveys, or in
the nearby Doongmabulla Springs Complex or potential habitat for the species has
been determined to occur on the site through habitat mapping undertaken by the

proponent,

62. | found that the Coordinator-General’s Report did not consider the endangered Natural
Grasslands of the Queensland Central Highlands and the northern Fitzroy Basin to
occur within the area impacted by the proposed action, and | concfuded that the
proposed action will not have an unacceptable impact on the following listed
threatened species and communities, as they have either not been recorded on the
site or in close proximity to the site of the proposed action, or the site is unlikely to
support an important population:

»  Red Goshawk (Enythrotriorchis radiatus) ~ vuinerable

. Northern Quoll (Dasyurus hallucatus) — endangered

. Australian Painted Snipe (Rostratula australis) ~ vulnerable

83. | found that the listed threatened species and communities listed at paragraph 60 are
the only listed threatened species and communities likely to be significantly impacted
by the proposed action.

Veagetation clearing impacts

64. | found that the vegetation clearing associated with the proposed action during both
construction and operation wil) be 20,237 ha. | found that the amount of high-value

habitat, as described in Coordinator-General's report, that was modelled to be
impacted for each species or ecological community for each component of the

proposed action is as follows:

Listed species  High value High value High value High value TOTAL -

of ecological habitat affected habitat affected  habitat habitat area of

community by mine and on by off lease affected affected high value
lease infrastructure by rail by rail habitat
infrastructure (ha) (ha) west (ha) east(ha) affected

Black-throated 9,607.67 253 1543 0.81  9,626.44

finch (southern)

Brigalow 249.19 0.00 24,54 2.12 275.85

ecological

community

Omamental 49.00 0.00 0.00 0.00 49.00

snake

Squatter pigeon 762.00 0.00 0.00 0.00 762.00

(southern)

Waxy cabbage 27.10 0.00 0.00 0.00 27.10

palm

] Yakka skink 1.854.00 0.62 3.86 0.20 1.858.%

13
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The proponent’s 3D Seismic Survey Environmental Management Sub-Plan states that
3D seismic survey activities associated with the proposed action wili have temporary
vegetation clearing impacts across approximately 115 ha of black-throated finch
habitat.

Subsidence impacts

66.

67.

68.

The Coordinator-General's Report states that the proposed action involves subsidence
impacts of up to 5.5 metres in depth across an area of 7786.76 ha. | found that the
amount of potential habitat (i.e. any regional ecosystem associated with presence of
the relevant species) impacted for each species within the underground mining impact
area is as follows:

Listed species or ecological community Potential habitat affected by
underground mining (ha)
Black—throated_ﬂnch (southern) 6,883.00
Brigalow ecological community 3.00
Omamental snake 3.00
Squatter pigeon (southern) 6.813.00
Waxy cabbage palm 0.00
Yakka skink 6,162.00

The proponent has estimated in the Revised Subsidence Management Plan in the
proponent’s AEIS, that a total of 166.15 ha of the total underground mining area will be
subjected to high impact subsidence. This is approximately two per cent of the totaf
subsidence area.

| was advised by the Department that the proponent’s estimate of residual subsidence
impact does not adequately quantify the likely impacts from subsidence because:

. There is some uncertainty about the extent of impacts likely to result from
mining subsidence in the project area because there are no existing
comparable mining operations in the Galilee Basin;

. The proponent’s estimates do not take into account that subsidence impacts
other than ‘high impact’ subsidence may also impact on threatened species
and ecological communities;

. Mitigation of subsidence can only occur through alteration of mine design; and

. Remediation methods for subsidence-related impacts are unceriain,
especially for the Greenfield environment of the Galilee Basin.

14
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69. 1 accepted the Department’s advice in this regard and took account of this uncertainty
in making my decision.

Water-related impacts

70. My findings regarding the water-related impacts of the proposed action to listed
threatened species and ecological communities is set out at paragraphs 66-70 of these
reasons.

Additional information

71. Additional information on matters of national environmental significance was raised by
a number of environmental groups. The possible impact on the black-throated finch
(southern subspecies) was one of the main concerns raised in the additional
information, as the environmental groups considered the site of the proposed action to
be of high importance for the black-throated finch (southern subspecies). Additionally,
the environmental groups stated that there had been a sighting of 400 black-throated
finches (southern subspecies) on the mine site, which was the largest number of
black-throated finches ever recorded at a single location.

72. However, the Coordinator-General’s Report also considered the proposed action site
as important habitat for the finch and also considered the sighting of 400 black-
throated finches.

Mitigation, management and offsets

73. The proponent has committed to the implementation of a number of avoidance,
mitigation and management measures to reduce impacts to the listed threatened
species listed at paragraph 60. These measures include:

. management of fire regimes,

] minimising disturbance to existing vegetation where possible;
a rehabilitation and subsidence management;

s erosion and sediment control measures; and

o management of weeds and pests.

74. The proponent has committed to the development of a number of management plans
to facilitate the implementation of the above measures, including:

. an Environmental Management Plan;
. specific species management plans;
. a Subsidence Management Plan; and

. a Mine Closure and Rehabilitation Strategy.
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75.  The Coordinator-General's Report states that the proponent has committed to a
number of management measures to address impacts on listed threatened species
and ecological communities, which will be included in relevant management plans as
required under conditions imposed by the Coordinator-General. The Coordinator-
General's Report concludes that with proposed conditions, and proposed offsets, the
proposed action should not have unacceptable impacts on listed threatened species
and communities.

76. {have imposed conditions of approval to ensure that the proponent implements
measures to minimise the impacts of mining operations on listed threatened species
and ecological communities. In particular, conditions 5 to 7 of my approval require the
proponent to develop a plan to manage the direct and indirect impacts of the proposed
action, which includes the rehabilitation of areas and the implementation of specific
criteria for assessing the success of management measures against goals, and
triggers for implementing corrective measures if criteria are not met within specified
timeframes. | found that the implementation of the requirements of the Coordinator-
General's Report were sufficient to address other impacts, including those from the
construction and operation of rail infrastructure.

77. In order to offset the residual impact of the proposed action on listed threatened
species and ecological communities | have imposed condition 8 requiring the following
minimum offset in hectares for the various components of the proposed action:

[ Environmental Initial Mine Off lease Rail  Rail Upfront
value contribution to infrastructure  east  west Offset
underground Requirement
mining
component
Black-throated 2,000.00 28,943.45 762 244 46.48 31,000.00
finch {southern)
Brigalow 736.23 000 626 7250 815.00
ecological
community
Omamental 135.00 0.00 0.00 0.00 135.00
snake
Squatter pigeon 2,500.00 0.00 0.00 0.00 2,500.00
(southern)
Waxy cabbage 90.00 0.00 0.00 0.00 90.00
palm
Yakka skink 5,585.90 1.87 0860 11.83 5,600.00

78. | have also imposed conditions 9 to 14 requiring the management of offset areas and
the addition of new offset areas beyond the requirements identified in paragraph 77, if
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the impacts to the various listed threatened species and ecological communities are
greater than the modelling indicates in paragraph 64.

79. Environmental groups raised concerns regarding the adequacy of the proponent’s
offset proposal to support the ongoing survival of the black-throated finch (southern
subspecies). The conditions ) have imposed address the need for suitable offsets and
require a Biodiversity Offset Strategy to be developed that includes appropriate
baseline monitoring programs and clear conservation goals; criteria for assessing the
success of management measures against those goats; and triggers for implementing
cofrective measures if criteria are not met within specified timeframes.

80. The mine will be developed in stages. At the beginning of each stage, a revised
Biodiversity Offset Strategy will be provided to the Minister for approval. The revised
Biodiversity Offset Strategy will take into account research undertaken on matters of
national environmental significance and provide adaptive management solutions
where environmental goals are not being met, This may include the provision of
additional offsets.

81. | am satisfled that potential impacts from the proposed action on the black-throated
finch have been adequately addressed both through the Queensland Assessment
Report and the proposed conditions 5 to 19.

82. In order to address the cumulative impacts of the proposed action (5ee paragraphs
123-130). | have imposed conditions 17 to 19 requiring the proponent to establish and
contribute $100 000 per annum for ten years to a pool of funds to facilitate research
programs identified as a priority to manage development impacts to EPBC listed
threatened species and ecological communities in the Galilee Basin identified in the
conditions of approval.

B83. One of the issues raised in the case before the Queensland Land Court was the
cumulative offset requirements for the black-throated finch to address the impact of
mining projects in the Galilee Basin. The proponent and a couple of environmental
groups provided me with material that had been submitted to the Land Court in relation
to this matter. | reviewed that material and accepted the Department’s view that
sufficient offsets are available for the conditional and staged offsets that may be
required under the proposed conditions.

Conclusion

84. Having regard o the relevant briefing material provided to me by the Department, |
found that the proposed action would not have any unacceptable impacts on listed
threatened species and communities in view of all relevant avoidance, mitigation and
compensation (offset) measures to be adopted.

Listed migratory species

85. Based on information provided in the proponent's EIS for the proposed action, the
following avian species that are listed migratory species for the purposes of the EPBC
Act, were recorded from or considered likely to occur within the areas directly impacted
by the mine and rail components of the proposed action:
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. Eastern Great Egret (Ardea modesta)

. Satin Flycatcher (Myiagra cyanoleuca)

o Rainbow Bee-eater (Merops ornatus)

. White-bellied Sea-Eagle (Haliaeetus leucogaster)
e Common Sandpiper (Actitus hypoleucos)

) Latham's Snipe (Gallinago hardwickii)

. Curlew Sandpiper (Calidris ferruginea)

. Fork-tailed Swift (Apus pacificus)

» White-throated Needletail (Hirundapus caudacutus)
] Caspian Tern (Hydroprogne caspia)

. Glossy Ibis (Plegadis falcinellis)

s Black-tailed Godwit (Limosa /imosa)

. Common Greenshank (Tringa nebularia)

. Marsh Sandpiper (Tringa stagnatilis)

The Coordinator-General's Report confirmed that the following migratory species occur
within the area to be directly impacted by the mine and rail components of the
proposed action, as found through field surveys conducted by the proponent;

o Eastern Great Egret (Ardea modesta)

o Satin Flycatcher (Myjagra cyanoleuca)

a Rainbow Bee-eater (Merops ornatus)

o White-bellied Sea-Eagle (Haliasetus leucogaster)

{ accepted the Department’s advice that the white-bellied sea-eagle has subsequently
been removed from the list of migratory species.

The proponent’s EIS concludes that the listed migratory birds above at paragraph 85
are relatively common and widespread, with potentially suitable habitat occurring for
the different species throughout the proposed mine site and rail corridor. The migratory
bird species that have been detected on site are all highly mobile species that may
visit the study area periodically.

The Coordinator-General's Report states that listed migratory bird species could
potentially be impacted by direct contact or through the loss or degradation of habitat.
Changes to water guality, erosion or siltation or the spread of weeds brought about by
construction activities could degrade habitat areas and in turn impact on the food or
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nesting resources provided by those areas. However, given the assessment
undertaken in the Coordinator-General's Report on the likelihood of occurrence of the
various species, neither the proposed mine site and rail corridor, nor its immediate
surrounds, are considered to support important habitat for any of those migratory
species identified in paragraph 85.

The proponent has committed to the implementation of a number of avoidance,
mitigation and management measures to reduce impacts to listed migratory species
listed at paragraph 86. These measures include:

. construction of new water storage dams;

. progressive rehabilitation of disturbed areas;

J limiting lighting of the rad corridor;

. sequential clearing of habitat;

. the use of fauna spotters during clearing activities;

. waste, fire, weed and pest management;

. erosion and sediment controls;

. selecting watercourse crossing locations to minimise disturbance; and

o targeted management of riparian habitat adjacent to the clearing footprint.

The Coordinator-General's Report considers that the mitigation measures outlined by
the proponent can adequately address the impacts of the proposed action.

The Caoordinator-General's Report does not consider the proposed mine area
imporntant habitat for the listed migratory species listed above at paragraph 85. The
migratory species that have been detected on site are alt highly mobile species that
may visit the study area periodically. According to the Coordinator-General's Report,
the proposead action mine footprint and adjoining areas do not include significant or
locally uncommon habitat values and these species are unlikely to utilise the site for
breeding purposes.

The proposed mine site is also considered by the Coordinator-General’s Report to
have a limited capacity to support large populations of these species given the lack of
permanent wetlands. While individuals may occasionally visit the site, the
deparimental briefing material concludes that it is unlikely that the habitat on-site would
represen! important habitat; or that a population would be dependent on the proposed
mine area.

Based on the relatively low level of occurrence of migratory bird species or their
habitat, | found that the proposed action will not have an unacceptable impact on the
migratory species listed in paragraph 85.
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A water resource, in relation to coal seam gas development and large coal mining
development

IESC advice

95.

96.

97.

The IESC provided advice on 16 December 2013 in relation to the proposed action. |
considered this advice in making my decision. The main issues raised in that advice in
relation to modelling potential impacts and the management of potential impacts on a
water resource were as follows:

) surface water impacts including flooding and mine discharge to surface waters,
and final mine voids (discussed in paragraphs 98 to 101);

. substantiation of the groundwater flow model conceptualisation and justification
of the use of groundwater model boundaries (discussed in paragraphs 103 to
107);

] assumptions in modelling regarding the hydraulic conductivity of the Rewan
Formation and impacts on groundwater dependent ecosystems including the
Doongmabulla Springs Complex (discussed in paragraphs 108 to 122); and

. cumulative impacts (discussed in paragraphs 123 to 130).

In considering impacts to a water resource, | also took into consideration the relevant
comments received from the public on the proponent’s EIS in relation to impacts to
water resources, the proponent’s response to the I[ESC's advice and the Coordinator-
General’s report which included a peer review of the proponent’s groundwater
modeling.

| also considered matenal provided by various parties after the original decision was
set aside, as set out in paragraphs 103, 106 and 107.

Surface walter impacts and final mine voids

98.

| considered the infermation in the Coordinator-General's Report and the proponent’s
EIS on:

. the monitoring of water storage quality
] water reuse

. dams and levees

. contaminant levels

] sewage treatment

. mine voids

» flooding

. mine discharges
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The draft Queensland Environmental Authority requires the establishment of
thresholds and limits in relation to impacts on:

a. surface water quantity and availability

b. stressors and contaminants

¢. annual loads of salinity and sediment

d. management and response actions to be taken in the event that:
i. threshold values are exceeded
ii. subsidence or surface deformation occurs
which substantially impacts on surface water hydrology.

The draft Queensiand Environmental Authority also has rehabilitation objectives, which
includes partial filling of the final mine voids to above the usual groundwater level.

Having considered the management measures required or proposed in the
Queensland Coordinator General’s Repori, | decided that no further conditions were
required fo prevent unacceptable impacts on surface water or arising from the final
mine voids,

The state has ‘make good’ legislative provisions to address impacts on landowner
supplies of water. | am satisfied that the state can adequately address impacts to
landowner water supplies.

Groundwater flow model conceptualisation and model boundaries

103.

104.

105.

106.

In summary, the IESC's advice was that: there are insufficient data to substantiate the
proponent’s groundwater flow conceptualisation, the flow direction is contrary to what
is expected in the Great Artesian Basin, and the use of a no flow boundary is not
appropriate.

The proponent's response to the IESC's advice, that provided justifications for the
groundwater flow conceptualization and stated that the model utilized a general head
boundary rather than a no flow boundary.

The Queensland Coordinator-General largely supported the proponent’s response to
the tESC's advice, as did the expert peer-review commissioned by the Queensland
Coordinator-General, and the advice from Queensland agencies. However, the
Queensland Coordinator-General concluded that there was some residual uncertainty
regarding the proponent’s groundwater modelling and recommended conditions {o
address these concerns.

In order to address the concerns of the IESC with respect to groundwater modelling,
the proponent submitted additional peer-reviewed groundwater flow modelfing that
supported the groundwater flow directions and groundwater flow conceptualisation. |
imposed conditions 22 to 24 requiring the proponent to provide the report on the re-run
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groundwater flow model with new parameters, and a peer review of the work
undertaken, within one month of approval.

To address the IESC's residual concems regarding the amount of data available, |
imposed condition 3, which requires the establishment of a groundwater monitoring
network, and further independent review and updates of the groundwater modelling to
incorporate monitoring data.

Hydroloqy of the Rewan formation and impacts on the Great Artesian Basin

108.

109.

110.

111.

112.

113.

114,

The [ESC questioned the groundwater model assumption that the Rewan formation
will respond uniformly as an aquitard, and that additional information was required on
the degree of groundwater connectivity between the coal seams (below the Rewan
formation) and the Great Artesian Basin (above the Rewan formation).

The IESC considered that the uncertainty around the capacity of the Rewan formation
to act as an aquitard leads to conseguent uncertainty regarding potential impacts on
groundwater dependent ecosystems including the Mellaluka Springs and the
Carmichael River, and to the Great Artesian Basin and the listed ecological community
of native species dependent on discharge from the Great Artesian Basin
(Doongmabulla Springs Complex).

The proponent’s AEIS Mine Hydrology Report Addendum included a sensitivity
analysis of the groundwater analysis. The Queensiand Coordinator-General
considered that this analysis addressed the potential variability in the Rewan
Formation based on information available at the time; but nevertheless recommended
the development of a Rewan Formation Connectivity Research Pfan.

Following the setting aside of the approval decision of 24 July 2014, the proponent and
a number of environmentat groups provided information relating to the geology of the
region, the hydrology of the Rewan formation and the potential for impacts on the
Doongmabulia Springs Compilex. This information included the expert reports and
other evidence presented to the Queensland Land Court in relation to this matter, and
the Department's technical advice on the new information. | took this information into
consideration in making my dacision.

In order to address the concerns raised by the IESC and other parties regarding the
potential for variability in the Rewan formation, | imposed conditions 27 to 28 requiring
the proponent to develop a Rewan Formation Conneclivity Research Plan.

The Department advised that the bulk of the evidence currently available supports the
proponent’s model, and indicates that the Doongmabulla Springs Complex is sourced
from above the Rewan formation. It also advised that, should the source prove to be
from below the Rewan formation (even pariially), the impact to the springs may be
significant, with the potential that they may cease to flow. | accepted this advice.

In considering the acceptability of impacts on the springs, | considered the Recovery
plan for the community of native species dependent on natural discharge of
groundwater from the Great Artesian Basin and inforrmation supporting the ecological
significance of the Doongmabulla Springs Complex. (The Doongmabuiia Springs
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information was presented to the Land Court of Queensland and had been separately
provided to me by a couple of environmental groups).

115. | took a precautionary approach by imposing a drawdown limit of 20 cm at the
Doongmabulla Springs Complex (condition 3d), to ensure that there are no
unacceptable impacts to the springs. This adds additional specificity to the conditions
attached to the approval decision of 24 July 2014, which already required that trigger
values for any impacts be proposed by the proponent in their Groundwater Monitoring
and Management Plan.

118. | consider that a drawdown fimit of 20 em is appropriate, as this is aligned with the
highest drawdown at the Doongmabulla Springs Complex predicted in the proponent’s
groundwater modelling. | found that that a requirement to limit the drawdown to 20 ¢cm
would ensure that the proposed action would not have an unacceptable impact on the
Doongmabulla Springs Compiex and the listed threatened plant species that occur
there,

117. In order to address the residual risk to the Doongmabulla Springs Complex | imposed
conditions 25 to 26 requiring the proponent to develop a GAB Springs Research Plan,

118. In order to address the impacts of the proposed action on the Great Artesian Basin, |
have also imposed a requirement under condition 11k) requiring the proponent to
deliver 730 megalitres in new water savings per annum over five years, through some
combination of measures to reduce extraction rates from the Great Artesian Basin,
restore water pressure in the Great Artesian Basin, rehabilitate Great Artesian Basin
springs or other appropriate measures. | found that in combination with the measures
described in paragraphs 105 to 107, 112, 115 lo 117 to address modelling
uncertainties, this would take account of the likely impacts on groundwater dependent
ecosystems, including the Doongmabulla Springs Complex and the Carmichael River.

119. ltis generally accepted that the Mellaluka Springs are not sourced from the Great
Artesian Basin. and that there are likely to be severe impacts at these springs, as
predicted by the proponent’'s modelling. The proponent's modelling also predicts
impacts to the flow of the Carmichael River. To offset tikely impacts on the Carmichael
River and Mellaluka Springs, | imposed conditions 9 and 11k) that require the
proponent to submit offsets prior to any groundwater impacts from mining occurring.

120. The conditions | imposed include up front offsets, monitoring including early warning
triggers, research, mitigation and management, and require the proponent to
adaptively manage groundwater impacts through the Groundwater Management and
Monitoring Plan. If impacts occur that are greater than those modelled by the
proponent, then further mitigation measures and offsets will be required under
conditions 3, 6 and 11.

Conciusion

121. My conditions of approval are consistent with other projects that | have approved in the
Galilee Basin.
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| found the combination of the Queensland Coordinator-General's conditions of
approval for the proposed action and the conditions of approval | have required for the
proposed action relating to groundwater discussed in paragraphs 103 to 121 above will
ensure that the proposed action would not have an unacceptable impact on water
resources and will address the concerns of the |IESC.

Cumulative impacts

123.

124.

125.

126.

127.

128.

The Terms of Reference for the proponent’s EIS as issued by the Queensland
Coordinator-General in May 2011 required the proponent to undertake a cumulative
impact assessment that provides information on the cumulative effects of the
proposed action, including the interrelationship of these impacts with other existing
and proposed projects in the Galilee Basin.

For the purposes of the cumulative impact assessment, the proponent has considered
the potential environmental, social and economic cumulative and consequential
impacts of the projects listed in paragraphs 125 to 128.

On 15 November 2011, the proponent submitted a separate referral for the Abbot
Point Coal Terminal 0 (EPBC 2011/6194). The Abbot Point Coal Terminal O project
would provide for the expansion of the Port of Abbot Point to export coal that would
be mined as a result of the proposed action. On 10 December 2013, | approved the
Abbot Point Coal Terminal 0.

On 30 May 2013, the proponent submitted a separate referral for the North Galilee
Basin Rail Project (EPBC 2013/6885). The North Galilee Basin Rail Project would
connect the rail infrastructure from this proposed action with infrastructure at the Port
of Abbot Point.

The cumulative impacts of the proposed acfion in combination with EPBC 2011/6194
and EPBC 2013/8885 were considered during the assessment of the proposed action
under the Bilateral Agreement, although more detailed assessments of the impacts of
EPBC 2011/6194 and EPBC 2013/6885 were made through their own separate
assessment processes.

Cumulative impacts of the proposed action were also considered during the
assessment process under the Bilateral Agreement, in relation to other coal and
infrastructure projects within the Galilee Basin and the expansion of port
infrastructure. Those relevant projects included:

) Alpha Coal Project - Mine and Rail Development (EPBC 2008/4648).
. Galilee Coal Mine and Associated Infrastructure (EPBC 2009/4737);
s Kevins Comner Project (EPBC 2008/5033);

. South Galilee Coal Project (EPBC 2010/5496);

. Dudgeon Point Coal Terminals Project (EPBC 2012/6240); and

. Abbot Point Terminal 0, 2 & 3 Capital Dredging (EPBC 2011/6213).

24



129.

130.

DEPARTMENT OF THE ENVIRONMENT

In addition to the cumulative impact assessment conducted by the proponent, | also
considered the cumulative offset requirements for the black throated finch (southern
subspecies), and also the cumuliative ground water impacts of the Cammichael mine
and the proposed China Stone mine. | also considered information provided as part of
departmental briefing material regarding:

. the cumulative offset requirements for the black throated finch in relation to other
coal and infrastructure projects within the Galilee Basin; and

s the cumulative ground water impacts of the Carmichael mine and the proposed
China Stone mine.

In considering the impacts of the project, | took into account the cumulative impacts
from other existing and proposed developments in the region and concluded that the
avoidance, mitigation and compensation (offset measures) for the proposed action
would be feasible and that the proposed action would not have unacceptable impacts
on matters of national environmental significance if these measures were
implemented.

Climate change and greenhouse gas emissions

131.

132.

133.

134.

The 2014 Great Barrier Reef Outlook Report identifies climate change as the most
serious threat to the Great Barrier Reef. The report states that climate change is
already affecting the Reef and is likely to have far-reaching consequences in the
decades to come. Sea temperatures are on the rise and this trend is expected to
continue, leading to an increased risk of mass coral bleaching; gradual ocean
acidification will increasingly restrict coral growth and survival, and there are likely to
be more intense weather events. The extent and persistence of these impacts
depends to a large degree on how effectively the issue of rising levels of greenhouse
gases is addressed worldwide. The impacts of increasing ocean temperatures and
ocean acidification will be amplified by the accumulation of other impacts such as
those caused by excess nutrient run-off.

The proponent has identified the direct emissions of the proposed action (Scope 1
emissions) and the direct emissions resulting from energy required to undertake the
proposed action (Scope 2 emissions). This approach is consistent with the provisions
of the Nafional Greenhouse and Energy Reporting Act 2007 (Cth) (NGER Act).

The NGER Act prescribes a single, national framework for corporations to report on
greenhouse gas emissions, energy consumption and energy production data. The
NGER Measurement Determination 2008 made under subsection 10(3) of the NGER
Act sets out the principles, methods and criteria for the estimation of greenhouse gas
emissions reported by corporations that meet specific legislative emissions and/or
energy thresholds.

For each facility under its operational control, the NGER Act requires a corporation to
identify whether its emissions are:
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¢ Scope 1 (direct) emissions—includes the release of greenhouse gas emissions
as a direct result of activities undertaken at a facility. They are emissions over
which the entity has a high level of control; or

s Scope 2 (energy direct) emissions—includes the release of greenhouse gas
emissions from the generation of purchased electricity, steam, heating or cooling
consumed by a facility, but do not form part of the facility. Scope 2 emissions are
indirect emissions that entities can easily measure and significantly influence
through energy efficiency measures.

135. The NGER Act does not require reporting of Scope 3 (indirect) emissions. The
proponent has characterised Scope 3 emissions as including emissions from the
transport of the product coal from the mine to overseas destinations and the
combustion of the product coal at those destinations. Such emissions would not be
covered by the characterization of Scope 3 contained in the National Greenhouse
Accounts Factors Workbook published by the Department.

136. The proponent has provided the following information on scope 1, 2 and overseas
emissions associated with the proposed action.

Greenhouse gas emissions (tonnes CO? — equivalent)

SCOPE ANNUAL AVERAGE LIFE OF MINE EMISSIONS
EMISSIONS (tCO2-e) (tCO2-e)

Scope 1 628,723 37,723,358

Scope 2 808,898 48,533,904

Qverseas emissions associated 77.395,516 4,643,730,979

with the Mine, from transport by

rail, shipping and combustion of

the product coal

Scope 142 1,437,621 86,257,262

Scope 1+2+overseas emissions 78,833,137 4,729,988,241

Source: Joint Report to the Land Court of Queensland on “Climate Change Emissions” (page 8)

137. Scope 1 and 2 GHG emissions are expected to occur within Australia, and emissions
resulting from transport by rail, shipping and combustion of the product coal are
expected to mostly occur overseas. GHG emissions within Australia are being
addressed through the Government'’s climate change policy framework which includes
the Emission Reduction Fund. In addition, the Queensland Government requires the
proponent to implement centrol strategies to minimise GHG emissions from the
Carmichael Coal Mine and Rail project.

138. While the proponent has identified a quantity of overseas GHG emissions that may
result from burning the coal, these emissions are not a direct consequence of the
proposed action The actual quantity of emissions that is likely to be additional to
current global GHG emissions depends on a range of variables. They include: whether
the coal replaces coal currently provided by other suppliers, whether the coal is used
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as a substitute for other energy sources, and the efficiency of the coal burming power
plants. The international multitateral environment agreements, the United Nations
Framework Convention on Climate Change and its Kyoto Protocol, provide
mechanisms to address climate change globally. Under these agreements, the nations
responsible for burning the coal produced from the proposed mine would be expected
to address the emissions from transport by rail, shipping and combustion of the
product coal in their own countries.

Conclusion

139.

140.

141,

[ found that Scope 1 and 2 greenhouse gas emissions are likely to occur if the
proposed action proceeds. Australia has set a target to reduce GHG emissions
through a climate change policy framework that includes the Emissions Reduction
Fund. Therefore while the project will have scope 1 and 2 GHG emissions, this will
occur within a national framework of modelled reductions in net GHG emissions. In
addition the Queensland Coordinator-General recommended conditions that will
require the proponent to implement emission control strategies.

| found that the quantity of overseas GHG emissions from the Carmichael Coal Mine
and Rail project proceeding is subject to a range of variables. It is possible to
determine a possible total quantity of these emissions that may occur, as provided
under paragraph 136. However, determining the actual net emissions from transport
by rail, shipping and combustion of the product coal that would occur as a result of the
project, after taking account of the variables outlined above, is speculative at this
stage. 1t is therefore not possible to draw robust conclusions on the likely contribution
of the project to a specific increase in global temperature. As a result it is difficult to
identify the necessary relationship between the taking of the action and any possible
impacts on relevant matters of national environmental significance which may occur as
a result of an increase in global {emperature,

| found that direct and consequential greenhouse gas emissions associated with the
project will be managed and mitigated through national and internationa) emissions
control frameworks operating in Australia and within countries that are the import
market for coal from the project.

Economic benefits

142.

143.

The Coordinator-General's Report, which includegd figures derived from an input-output
model, states that at full export capacity of 60 million tonnes per annum, the mine is
expected to contribute $753 million annually to the Mackay Region’s Gross Regional
Product and $2.70 billion annually to the Queensland economy. The mine is expected
to generate an estimated 1075 construction jobs, and 3800 during the operations
phase.

A number of different modelling approaches have been undertaken to assess the
future economic impacts of the proposed action: computable general equilibrium
(CGE) modelling, cost benefit analysis and input-output modelling. The resuits of these
assessments are summarised in the following table:
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Economic assessments for Carmichael Coal Mine and Rail Project

GHD Assessment — for PwC Report - for Fahrer Assessments
proponent’s EIS and AE(S | Adani Mining’s internal | ~ for Qld Land Court
financial consideration | proceedings
Employment Direcl & indirect Direct & indirect Average net change in
estimates (all employment impacts for employment impacts: employment of 1464
figures Queensiand, on average,
expressed as per annum; Construction: 8291
full-time .
equivalent - Construction; 2915 (mine); | Operation: 11,834
FTEs) 2481 (rail)
Operation: 6340 (mine,
20186-2022); >10,000 (mine,
by 2030); 1180 (rail)
Economic Direct and indirect benefits | Generate $22 billion (in Net benefits reduced to
benefits for Queensland: nominal values) in State | present values:
(Queensland) tax
Construction: $308 million revenue and coal Computable General
per annum (mine), royalties over the period | Equilibrium modet:
$229 million per annum to 2048-50 (includes $18.6 - §$22.8 billion
(rail) $4.8 billion in State tax
revenues, and $17.2 Narrowly defined Cost
Operation: $1.259 billion billion in coal royallies) Benefit Analysis model:
per annum (mine - 2016- $13 - $17.6 billion
2022); $2.800 billion per Increase Commonwealth
annum (mine, by 2030); tax revenues by Broadly defined Cost
$155 million per annum (rail | $22.8 billion (nominal Benefit Analysis model:
—2016-2026) value) over the period to | $35.1 - $45.3 billion
2049-50
Projects Carmichael Coal Mine and | Carmichae! Coal Mine, Carmichae! Coal Mine
Included Rail Project Rail including North and Rail Project
Galilee Basin Rail,
Terminal O
Production 60 years project duration; 60 years project 30 years project
Assumptions around 60 mtpa duration; around 60 duration; around
mipa 40 mtpa
Methodology Input-output modelling Extrapolation from GHD | Computable General
Assessment and Equilibrium; Cost
assessments of the Benefit Analysis
other projects

Mtpa: million tonnes per annum

144,
from:

the use of different economic modelling approaches;

The Department advised that the differences in the above figures primarily result

. inclusion of different project elements in the calculation; and

° the production period {30 — 60 years) and maximum coal production (40 ~ 60
million tonnes per annum) used in the calculation.
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145. The above figures were the subject of some scrutiny in the Queensiand Land Court
case. That scrutiny focused largely on the underpinning assumptions, such as long-
term trends in global supply and demands of thermal coal, Australian labour market
sensitivity and the opportunity costs associated with economic activity generated by a
new project.

146. | concluded that even on the most conservative of the economic models, the proposed
action will have appreciable benefits for the Mackay Region economy and the
Queensland economy.

Social matters

147. A social impact assessment was undertaken in accordance with the terms of reference
for the proponent’s EIS administered by the Queensland Coordinator-General. The
matters considered in the social impact assessment included community and
stakeholder engagement, workforce management, housing and accommodation, and
community health and wellbeing, with generally positive conclusions. Representations
were also made on behalf of the Wangan and Jagalingou People during the public
comment period for the EIS, on indigenous cultural heritage issues pertaining to the
proposed mine site. Indigenous cultural matters are also discussed in the Coordinator-
General's Report.

148. The potential negative impacts of the proposed action may occur through the
disruption to cattle operations, increased labour requirements and reduced amenity for
landholders. The proposed action would also result in increased demand on
emergency and community services arising from the temporary accommodation
camps and permanent workforce accommodation.

149. [ found that the proponent has committed to an adaptive approach by which social
impact mitigation and management strategies will be reviewed, monitored and updated
on a regular basis for the life of the proposed action. As a consequence, the
Queensland Coordinator-General has imposed conditions on the proponent to
annually report on the actions taken to inform the community about the impacts of the
proposed action, actions taken to enhance local and regional employment, training and
development opportunities, and actions to avoid, manage or mitigate proposed action-
related impacts on local community services, social infrastructure and community
safety and wellbeing.

Additional considerations
Considerations in deciding on conditions — section 134(4)

150. In deciding whether or not to approve the taking of the proposed action with attached
conditions, | considered relevant imposed conditions and recommended conditions, as
outlined in Appendix one and Appendix two of the Coordinator-Generat's Report. |
considered the extent to which these conditions adequately avoided mitigated or offset
the impacts of the proposed action on relevant matters of national environmental
significance.
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In deciding on conditions, | also took into consideration the information provided by the
proponent, and whether the conditions are a cost effective means of achieving the
object of the conditions.

| considered that the conditions attached to my approval are generally complementary
to those likely to be imposed under Queensland legislation (as set out in the
Coordinator-General’'s Assessment Report), augmenting these where necessary 1o
ensure the impacts of the proposed action on each relevant controlling provision of the
EPBC Act are not unacceptable. The relationship between the Queensland
Coordinator-General conditions and the conditions | imposed is described in the
comparison of proposed conditions provided as part of departmental briefing material.

Environmental history — subsection 136(4)

153.

154,

1586.

156.

157.

158.

159.

In deciding to approve the taking of the proposed action with attached conditions, in
accordance with section 136(4) of the EPBC Act, | considered whether the proponent
iS a suitable person to be granted an approval, having regard to:

a. the person’s history in relation to environmental matters;

b. ifthe person is a body corporate — the history of its executive officers in relation to
environmental matters; and

¢. if the person is a body corporate that is a subsidiary of another body or company
(the parent body) — the history in relation to environmental matters of the parent
body and its executive officers.

The proponent has advised the Department that its parent bodies (according to the
definition in section 46 of the Corporations Act 2001) are Adani Global Pte Ltd, Adani
Global Limited and Adani Enterprises Ltd.

The Department conducted a search of its compliance database to see whether the
proponent had an adverse compliance history in respect of the EPBC Act and advised
me that no adverse environmental history was uncovered.

The proponent advised in its referral that it has never been the subject of proceedings
under a Commonwealth, State or Territory environmental law. The proponent'’s
environmental management system is certified to the relevant International
Organisation for Standardization standard (ISO 14001:2004).

t was informed by the Department that a number of public comments were made in
relation to the environmental record of the Adani Group overseas.

In light of the matters raised in those submissions, the Department decided to write to
the proponent on 24 August 2015 seeking further information about its history in
relation to environmental matters, as well as that of its executive officers, parent
bodies and their executive officers.

| considered the material provided to the Department, both from Adani and other
panties, and concluded that it does not establish any adverse environmental history for
the proponent, its parent bodies, or, subject to what is discussed in paragraph 160, the
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executive officers of the proponent and its parent bodies. In reiation to the matters
raised in the public submissions, the information provided by Adani establishes that
the company concerned in those ailegations — Adani Ports and Special Economic
Zone Limited (Adani Ports) — is not a parent body of the proponent.

The Department advised that there has been a degree of commonality between the
board membership of Adani Enterprises Ltd, which is a parent body of the proponent
and is the global holding company for the Adani Group, and Adani Ports, and that at
least two of the current directors of Adani Enterprises were Directors of Adani Ports at
the time of the allegations in question. | took this information into account when making
my decision to grant approval to the proponent.

In considering the weight | attached to the Adani Ports matters, | had regard to the
following factors.

a. The nature of the allegations.

b. That the allegations have been or are in the process of being investigated and
have been found either not to be substantiated or are yet to be resolved. No
positive finding has yet to be made against Adani Ports, although a show cause
notice has been issued in respect of one of the outstanding matters.

c. Inrespect of the matters yet to be finalised, Adani Ports denies the allegations.

[ concluded that the proponent is a suitable person to be granted an approval.

Precautionary principle -~ section 391

163.

164.

165.

In making my decision whether to approve the proposed action, | considered the
precautionary principle in accordance with section 391 of the EPBC Act - “that fack of
full scientific certainty should be not used as a reason for postponing a measure to
prevent degradation of the environment where there are threats of serious or
irreversible environmental damage.”

| agreed with the conclusions of the Coordinator-General’s Report that there is
sufficient scientific information to conclude that the proposal will not result in threats of
serious or irreversible environmental damage to the Great Barrier Reef World Heritage
Area, the Great Barrier Reef World National Heritage Place, listed migratory species,
listed threatened species and communities, wetlands of international importance and
the Great Barrier Reef Marine Park.

In relation to the likely impacts of the proposed action on water resources, the
application of the precautionary principle is reflected in the approval conditions which
require a Groundwater Management and Monitoring Program and in establishing a
groundwater drawdown limit at the Doongmabulla Springs Complex. | also included
conditions to provide additional protection and to improve the scientific understanding
regarding the potential impacts on matters of national environmental significance likely
to be impacted by the proposed action. In particular, | required an adaptive
management approach for mitigation, monitoring, review and offsets to deal with any
uricertainties over the proposed 60 year life of the proposed action.
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Principles of ecologically sustainable development — section 136(2)(a)

166. The principles of ecologicafly sustainable development, as defined in section 3A of the
EPBC Act are:

a.

e.

decision-making processes should effectively integrate both long-term and short-
term economic, environmental, social and equitable considerations;

if there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to
prevent environmental degradation;,

the principle of inter-generational equity ~ that the present generation should
ensure that the health, diversity and productivily of the environment is
maintained or enhanced for the benefit of future generations;

the conservation of biological diversity and ecological integrity should be a
fundamental consideration in decision-making; and

improved valuation, pricing and incentive mechanisms should be promoted.

167. In making my decision, [ fook into account the principles of ecologically sustainable
development in accordance with section 136(2)(a) of the EPBC Act. In particular:

a.

| considered the likely impacts on the environment as a result of the proposed
action are considered satisfactory in terms of their long-term and short-term
economic, social and equitable impacts.

1 considered threats of serious or irreversible environmentai damage as outlined
in paragraphs 163 to 165,

[ imposed conditions of approval that allow for the proposed action to be
delivered and operated in a sustainable way to protect matters of national
environmental significance, and the environment for future generations. In
addition, the adaptive management approach applied to the conditions takes
account of the 60 year lifespan of the proposed action.

| addressed the conservation of biological diversity and ecological integrity in
relation to all of the controlling provisions for the proposed action through
conditions that will avoid, mitigate and offset impacts to matters of national
environmental significance.

I imposed conditions of approval that included measures to address improved
vatuation through requirements for offsets for any unavoidable residual
significant impacts.

Requirements for decisions about World Heritage properties and National Heritage
places — sections 137 and 137A

168. In accordance with section 137 of the EPBC Act, in deciding whether {o grant an
approval for the proposed action, and what conditions to attach to such an approval, |
cannot act inconsistently with Australia's obligations under the World Heritage
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Convention, the Australian World Heritage management principles; or a plan that has
been prepared for the management of a declared World Heritage property under
section 316 or as described in section 321.

A plan of management for the GBRWHA has not been prepared under section 316 or
section 321 of the EPBC Act.

The proposed action was assessed by EIS which provided for periods for public
comment. It involved a thorough assessment of impacts on the Great Barrier Reef
World Heritage Area and its world heritage values. Based on the assessment of
environmental impacts, and the mitigation measures proposed by the Queensland
Government, the proposed action will not have any unacceptable impacts on the world
heritage values of the Great Barrier Reef World Heritage Area.

| was therefore satisfied that the granting of approval for the proposed action, and the
conditions of that approval, are not inconsistent with Australia's obligations under the
World Heritage Convention, the Australian World Heritage management principles, or
a plan that has been prepared for the management of a declared World Heritage
property under section 316 or as described in section 321.

In accordance with section 137A of the EPBC Act, in deciding whether to grant an
approval for the proposed action, and what conditions to attach to such an approval, |
cannot act inconsistently with the National Heritage Management principles, an
agreement to which the Commonwealth is a party ih relation to a National Heritage
place or a plan prepared for the management of a National Heritage place under
section 324S or as described in section 324X.

The Commonwealth has not reached agreement with any party in relation to the
management of the National Heritage values of the Great Barrier Reef, and a
management plan for the Great Barrier Reef has not been prepared under
section 324S or section 324X of the EPBC Act.

The proposed action was assessed by EIS which provided for periods for public
comment. It involved a thorough assessment of impacts on the National Heritage
values of the Great Barrler Reef National Heritage Place. Based on the assessment of
environmental impacts, and the mitigation measures proposed by the Queensland
Government, the proposed action will not have any unacceptable impacts on the
National Hentage values of the Great Bamier Reef National Heritage Place.

| was therefore satisfied that the granting of approval for the proposed action, and the
conditions of that approval, are not inconsistent with the National Heritage
management principles, an agreement to which the Commonwealth is a party in
relation to a National Heritage place or a plan prepared for the management of a
National Heritage place under section 324S or as described in section 324X.

Ramsar wetlands — acting consistently with international obligations — section 138

176.

Section 138 of the EPBC Act states that in deciding whether or not to approve for the
purposes of sections 16 or 17B the taking of an action, and what conditions to attach
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to such an approval, the Minister must not act inconsistently with Australia’s
obligations under the Ramsar Convention.

As discussed in paragraphs 57 — 59 of this statement, ) concluded that the proposed
action wilt not have any unacceptable impacts on Ramsar sites or be inconsistent with
the wise use of other wetlands. On that basis | am satisfied that my decision is
therefore not inconsistent with Australia’s obligations under the Ramsar Convention.

Listed threatened species and communities considerations — section 139

178.

Section 139(1) of the EPBC Act requires that in deciding whether to approve a
proposed action for which listed threatened species and communities is a controlling
provision, and what conditions to attach to such an approval, the Minister must not act
inconsistently with Australia’s obligations under the Convention on Biological Diversity
(CBD), the Convention on Conservation of Nature in the South Pacific {Apia
Convention) or the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES).

Biodiversity Convention

179.

180.

. 181.

182.

183.

The objectives of the Biodiversity Convention (CBD), to be pursued in accordance with
its relevant provisions, are the conservation of biological diversity, the sustainable use
of its components and the fair and equitable sharing of the benefits arising out of the
utilisation of genetic resources, including by appropriate access to genetic resources
and by appropriate transfer of relevant technologies, taking into account all rights over
those resources and to technologies, and by appropriate funding.

| considered the CBD’s ultimate aim of conservation of listed threatened species in the
wild when attaching the specific conditions for listed threatened species requiring
mitigation, management and compensation (offset) measures. The research
component of my conditions of approval (for example, condition 18) will also improve
the understanding on which the measures to preserve biodiversity and improve
protection for listed threatened species are based.

| have also required through condition 18 that research outcomes be made publicly
available to encourage sharing of information and improved knowledge relating to
biodiversity, specifically within the Galilee Basin region.

As set out in paragraphs 60 ¢ 84, | concluded that the proposed action will not have
any unacceptable impacts on listed threatened species and communities in view of ail
relevant avoidance, mitigation and compensation {offset) measures.

In light of the above matters, | am satisfied that my decision to approve the proposed
action (including the conditions attached to the approval) is not inconsistent with
Australia's obfigations under the CBD.

Apia Convention

184.

The Apia Convention was suspended with effect from 13 September 2006. While this
Convention has been suspended, | ook into account Australia’s obligations under the
Convention in making my decision. | do not consider that approval of the proposed
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action is inconsistent with the convention which has the general aim of conserving
biodiversity.

Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)

185. The proposed action has no implications for CITES as it does not involve international
trade in endangered species of wild fauna and flora.

Approved conservation advices

186. | found that the following approved conservation advices are relevant to the proposed
action:

¢ Commonwealth Conservation Advice for Livistona lanuginosa (Waxy Cabbage
Palm) (Threatened Species Scientific Committee, 2008).

« Commonwealth Conservation Advice on Geophaps scripta scripta (Squatter Pigeon
(southern) (Threatened Species Scientific Committee (TSSC), 2008) and the
revised draft Conservation Advice for Geophaps scripta scripta (Squatter Pigeon
(southern)).

« Commonwealth Conservation Advice for Brigalow (Acacia harpophylla dominant
and co-dominant) ecological community (Threatened Species Scientific Committee
(TSSC), 2013).

¢ Commonwealth Conservation Advice for Denisonia maculata (Ornamental Snake)
(Threatened Species Scientific Committee (TSSC), 2014).

¢ Commonwealth Conservation Advice for Egemia rugosa (Yakka Skink) (Threatened
Species Scientific Committee (TSSC), 2014).

In accordance with section 139(2) of the EPBC Act | had regard to those conservation
advices in deciding whether to approve the proposed action for the purposes of
sections 18 and 18A,

Recovery plans

187. | found that the following recovery plans are relevant to the proposed action:

» National recovery plan for the Black-throated Finch southern subspecies Poephila
cincta cincta. Report to the Depariment of the Environment and Water Resources,
Canberra (Black-throated Finch Recovery Team, 2007); and

» Recovery plan for the community of native species dependent on natural discharge
of groundwater from the Great Artesian Basin (Fensham, R.J., W.F, Ponder & R.J.
Fairfax, 2010).

In accordance with section 139(1)(b) of the EPBC Act | found that approval of the
proposed action (including the conditions attached to the approval) would not be
inconsistent with those recovery plans.
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188. In accordance with section 139(1)(b) of the EPBC Act | found that the following threat
abatement plans are relevant to the management of the listed threatened species and
ecological communities listed at paragraph 60:

¢ Threat Abatement Plan for Predation by the European Red Fox (Commonwealth of
Australia, 2008);

» Threat Abatement Plan for Predation by Feral Cats (Commonwealth of Australia,
2015);

» Threat Abatement Plan for Predation, Habitat Degradation, Competition and
Disease Transmission by Feral Pigs (Australian Government Department of the
Environment and Heritage, 2005);

s Threat Abatement Plan for Competition and Land Degradation by Rabbits
(Department of the Environment, Water, Heritage and the Arts (DEWHA), 2008);

» Threat Abatement Plan for Reduction in Impacts of Tramp Ants on Biodiversity in
Australia and its Territories (Department of the Environment and Heritage (DEH),
2008);

= Threat Abatement Plan to Reduce the Impacts on Northern Australia’s biodiversity
by the Five Listed Grasses (Commonwealth of Australia, 2012)); and

¢ The Threat Abatement Plan for the Biological Effects, Including Lethal Toxic
Ingestion, Caused by Cane Toads (Bufo marinus) (Commonwealth of Australia,
2011).

[ found that approval of the proposed action (including the conditions attached to the
approval) would not be inconsistent with those threat abatement plans.

Listed migratory species considerations — acting consistently with international
obligations — section 140

189. Section 140 of the EPBC Act requires that in deciding whether to approve a proposed
action for which listed migratory species is a controlling provision, and what conditions
to attach to such an approval, the Minister must not act inconsistently with the
Convention on Migratory Species (Bonn Convention), the Agreement between the
Government of Japan and the Government of Australia for the Protection of Migratory
Birds and Birds in Danger of Extinction and their Environment (JAMBA), the
Agreement between the Government of Australia and the Government of the People’s
Republic of China for the Protection of Migratory Birds and their Environment
(CAMBA) or the Agreement between the Government of Australia and the Government
of the Republic of Korea on the Protection of Migratory Birds (ROKAMBA); or an
intemational agreement approved under subsection 209(4) of the EPBC Act.

190. | found that impacts on migratory species are unlikely to be significant (and therefore
not unacceptable), and that approving the proposed action would therefore not be
inconsistent with any of these conventions.
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Reasons for decision

191. In deciding whether or not to approve the taking of the proposed action, I took into
account (among other matters) the principles of ecologically sustainable development
as required under section 136(2)(a) of the EPBC Act, and the precautionary principle
as required under section 391 of the EPBC Act.

192. Inlight of my findings in paragraphs 33 to 190, | decided to approve, subject to
conditions, the taking of the proposed action for the purposes of sections 12 and 15A,
sections 15B and 15C, sections 16 and 17B, sections 18 and 18A, sections 20 and
20A, sections 24B and 24C and sections 24D and 24E of the EPBC Act.

193. My approval will remain valid until 30 June 2090. This allows for the proposed mine life
of approximately 80 years, plus time to ensure the mine is closed, decommissioned
and rehabilitated satisfactorily and so that offsets can be secured and managed to
ensure a conservation gain is achieved.

Signed

P s ’ ” ',/'

g ~"',I/‘ P
~The HoirGreg Hunt yl/B’
P Y-
Minister for the Environment

! (- October 2015

37



DEPARTMENT OF THE ENVIRONMENT

Annexure A

Legislative extracts relevant to decisions under Part 9 of the Environment Protection and
Biodjiversity Conservation Act 1999 (EPBC Act).

The following relevant legislative provisions of the EPBC Act were taken into account when
making my decision.

Legislative Considerations

3 Objects of Act

(1) The objects of this Act are:

(a)
(b)
(©)
(ca)
(d)
(e)
(H
(g)

to provide for the protection of the environment, especially those aspects of the
environment that are matters of national environmental significance; and

lo promote ecologically sustainable developmenl through the conservation and
ecologically sustainable use of natural resources; and

to promote the conservation of biodiversity; and

to provide for the protection and conservation of heritage; and

to promote a co-operative approach to the protection and management of the
environment involving governments, the community, land-holders and indigenous
peoples; and

to assist in the co-operative implementation of Australia’s international
environmental respongibilities; and

to recognise the role of indigenous people in the conservation and ecologically
sustainable use of Australia’s biodiversity; and

to promote the use of indigenous peoples’ knowledge of biodiversity with the
involvement of, and in co-operation with, the owners of the knowledge.

(2) In order to achieve its objects, the Act:

(a)

(b)
()

(d)

(e)

recognises an appropriate role for the Commonwealth in relation to the
environment by focussing Commonwealth involvement on matters of nationai
environmental significance and on Commonwealth actions and Commonwealth
areas; and

strengthens intecgovernmental co-operation, and minimises duplication, through
bilateral agreements; and

provides for the intergovernmental accreditation of environmental assessment and
approval processes; and

adopts an efficient and timely Commonwealth environmental assessment and
approval pracess that will ensure activities that are Jikely to have sigaificant
impacts on the environment are properly assessed; and

enhances Australia’s capacity to cnsure the conservation of its biodiversity by
including provisions (o:

(i) protect native species (and in particular prevent the extinction, and promote
the recovery, of threatened species) and ensure the conservation of migratory
species; and

(i1) establish an Australian Whale Sanctuary to ensurse the conservation of whales
and other cetaceans; and
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(11i) protect ecosystems by means that include the establishment and management
of reserves, the recognition and protection of ecological communities and the
promotion of off-reserve conservation measures; and

(iv) identify processes that threaten all levels of biodiversity and implement plans
to address these processes; and

includes provisions to enhance the protection, conservation and presentation of

world heritage properties and the conservation and wise use of Ramsar wetlands of

international importance; and -

includes provisions to identify places for inclusion in the National Heritage List

and Commonwealth Herttage List and to enhance the protection, conservation and

presentation of those places; and

promotcs a partnership approach to environmental protection and biodiversity

conservation through:

(i) bilateral agreements with States and Territories; and

(i) conservation agreements with land-holders; and

(iti) recognising and promoting indigenous peoples’ role in, and knowledge of, the
conservation and ecologically sustainable use of biodiversity; and

(iv) the involvement of the community in management planning.

3A Priaciples of ecologically sustainable development

The following principles are principles of ecologically sustainable developmeni:

(8)
(b)

()

(d)
(e)

decision-making processes should effectively integrate both long-term and
shorl-term economic, environmental, social and equitable considerations;

if there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to
prevent environmental degradation;

the principle of inter-generational equity—1ihat the present generation should
ensure that the health, diversity and productivity of the environment ts maintained
or enhanced for the benefit of future generations;

the conservation of biological diversity and ecological integrity shouvld be a
fundamental consideration in decision-making;

improved valuation, pricing and incentive mechanisms shoutd be promoted.
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Part 3—Requirements for environmental approvals
Division I—Requirements relating to matters of national environmental significance

Subdivision A—World Heritage

12 Requirement for approval of activities with a significant impact on a declared World
Heritage property

(1Y A person must not take an action that:
(a) has or will have a significant impact on the worlgd heritage values of a declared
World Heritage property; or
(b) 1s likely to have a significant impact on the world heritage values of a declared
World Heritage property.

Civil penalty:
(a) for an individual—35,000 penalty units;
(b) for a body corporate—50,000 penalty units.

(2) Subsection (1) does not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes of this section; or

{(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of this section; or

(c) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provssion for the action and, if the decision was made
because the Minister believed the action would be taken in a2 manner specified in
the notice of the decision under section 77, the action is \aken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

(3) A property has world heritage values only if it contains natural heritage or cultural
heritage. The world heritage values of the property are the natural heritage and culiural
heritage contained in the property.

(4) In this section:
cultural heritage has the meaning given by the World Heritage Convention.

natural heritage has the ineaning given by the World Heritage Convention.

13 What is a declared World Heritage property?
Properties on World Herirage List

(1) A property included in the World Heritage List is a declared World Heritage property as
long as the property is included in the List.

15A Offences relating to declared World Heritage properties

(1) A person is guilty of an offence if:
(a) thie person takes an action; and

(b) the action results or will result in a significant impact on the world heritage values
of a property; and
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(c) the property is a declared World Heritage property.
Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(LA) Strict liability applies to paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

(2) A person is guslty of an offence if:
(a) the person takes an action; and
(b) the action is likely 10 have a significant impact on the world heritage values of a
property; and

(c) the property is a declared World Heritage property.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal

responsibility.
(2A) Strict liability applies to paragraph (2)(c).
Note:  For strict liability, see section 6.1 of the Criminal Code.

(3) An offence against subsection (1) or (2) is punishable on conviction by imprisonment for
a term not more than 7 years, a fine not more than 420 penalty units, or both.

Note I:  Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body corporate up to 5
times the maximum amount the court could fine a person under (his subsection.

Note 2:  An executive officer of a body corporate convicted of an offence against this section
may also be guilty of an offence against section 495.

Note 3:  If a person takes an action on land that contravenes this section, a [andholder may be
guilty of an offence against section 496C.

(4) Subsections (1) and (2) do not apply to an action if:
(a) an approval of the faking of the action by the person is in operation under Part 9 for
the purposes of this section; or

(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of this section; or

(¢) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provision for the action and, if the decision was made
because the Minister behieved the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisatton is subject to a special environmental assessment process).

Note: The defendant bears an evidential burden in relation to the matiters in this subsection,
See subsection 13.3(3) of the Criminal Code.

Subdivision AA—National Heritage

15SB Requirement for approval of activities with a significant impact on a National Heritage
place

(1) A conbstitutional corporation, the Commonwealth or a Commonwealth agency must not
fake an action that has, will have or is likely to have a significant impact on the Nationai
Heritage values of a National Heritage place.

Civi} Penalty:
(a) for an individual—35,000 penalty units;
(b) for a body corporate—50,00Q penalty units,

(2) A person must not. for the purposes of trade or commerce:
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(a) between Australia and another country; or
(b) between 2 States; or

(c) between a State and Territory; or

(d) between 2 Territories;

take an action that has, will have or is likely to have a significant impact on the National
Heritage values of a National Heritage place.

Civil Penalty:
(a) for an individual—5,000 penalty units;
(b) for a body corporate—50,000 penalty units,

A person must nof fake an action in;

(a) a Commonwealth area; or

(b) a Territory;
that has, will have oy is likely to have a significant impact on the National Heritage
values of a National Heritage place.

Civil Penalty:
(a) for an individual—5,000 penalty units;
(b) for a body corporate—=50,000 penalty units.

A person must not take an action that has, will have or is likely to have a significanl
impact on the National Heritage values, (o the extent that they are indigenous heritage
values, of a National Heritage place.

Civil Penalty:
(a) for an individual—5,000 penalty units;
(b) for a body corporate—>50,000 penalty units.

Note: For indigenous heritage value, see section 528.

A person must not take an action that has, will have or is likely to have a significant
impact on the National Heritage values of a National Heritage place in an area in respect
of which Australia has obligations under Article § of the Biodiversity Convention.

Civil Penalty:
(a) for an individual—>5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

Subsection (5) only applies to actions whose prohibition is appropriate and adapted to
give offect to Australia’s obligations under Article 8 of the Biodiversity Convention,
(However, that subsection may not apply to certain actions because of subsection (8).)

Subsections (1) to (5) (inclusive) do not apply (o an action if:

(a) an approval of the taking of the action by the constitutional cosporation,
Commonwealth agency, Comnionwealth or person is in operation under Part 9 for
the purposes of this section; or

(b) Part 4 lets the constitutional corporation, Commonwealth agency, Commonwealth
or person take the action without an approval under Part 9 for the purposes of this
seclion; or

{c) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controtling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or
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(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

15C Offences relating to National Heritage places

(1) A constitutional corporation, or a Commonwealth agency that does not enjoy the
immunities of the Commonwealth, is guilty of an offence if:

(a) the corporation or agency takes an action; and

(b) the action results or will result in a significant impact on the heritage values of a
place; and

(c) the heritage values are National Heritage values of the place; and
(d) the place is a National Heritage place.
Note: Chapter 2 of the Cruminal Code sets out the general principles of criminal
responsibility.
(1A) Strict liability applies to paragraphs (1)(c) and (d).

Note: For strict liability, see section 6.1 of the Criminai Code.

(2) A constitutional corporation, or a Commonwealth agency that does not enjoy the
immunities of the Commonwealth, is guilty of an offence if:

(a) the corporation or agency takes an action; and

(b) the action is likely to have a significant impact on the heritage values of a place;
and

(c) the beritage values arc National Heritage values of the place; and
(d) the place is a National Heritage place.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(2A) Strict liability applies to paragraphs (2)(c) and (d).
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) A person is guilty of an offence if:
(a) the person takes an aclion; and
(b) the action is taken for the purposes of trade or commerce:
(i) between Ausiralia and another country; or
(1) between 2 States; or
(it1) between a State and Territory; or
(iv) between 2 Territories; and

(c) the action results or will result in a significant impact on the heritage values of a
place; and

(d) the heritage values are National Heritage values of the place; and
(e) the place is a National Heritage place.

Note: Chapter 2 of the Criminal Code sets oul the general principles of criminal

responsibility.
(3A) Strict liability applies to paragraphs (3)(d) and (e).
Note: For strict liability, see section 6.] of the Criminal Code.
(4) A person is guilty of an offence if:
(a) the person takes an action; and
(b) the action is taken for the purposes of trade or commerce:
(i) between Austratia and another country; or
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(i) between 2 States; or
(ii1) between a State and Territory; or
(1v) between 2 Territories; and

(c) the action is likely to have a significant impact on the heritage values of a place;
and

(d) the heritage values are National Heritage values of the place; and
(e) the piace is a National Heritage place.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(4A) Strict liabtlity applies (o paragraphs (4)(d) and (e).

Note: For strict fiability, see section 6.1 of the Crimimnal Code.

(5) A person is gutlty of an offence if:
(a) the person takes an action; and
(b) the action is taken in:
() a Commonwealth area; or
(ii) a Territory; and
(c) the action results or will result in a significant impact on the heritage values of a
place; and
(d) the heritage values are National Heritage values of the place; and
(e) the place is a National Heritage place.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(5A) Strict liability applies to paragraphs (5)(d) and (¢).

Note; For strict liability, see section 6.1 of the Criminal Code.

(6) A person is guilty of an offence if:
(2) the person takes an action; and
(b) the action is taken in:
(1) a Commonwealth area; or

(ti) a Tesritory; and

(c) the action is likely to have a significant impact on the heritage values of a place;
and

(d) the heritage values are National Heritage values of the place; and

(e) the place is a National Heritage place.

Note: Chapter 2 of the Crinminal Code sets out the general priacipies of criminal
responsibility.
(6A) Strict liability applies to paragraphs (6)(d) and (e).

Note; For strict liability, see section 6.1 of the Crinina! Code.

(7) A person is guilty of an offence if:
(a) the person (akes an action; and
(b) (he action results or will result in a significant impact on the heritage values, to the
exlent that they are indigenous heritage values, of a place; and

(¢) the heritage values are National Heritage values of the place; and
(d) the place is a National Heritage place.

Nole I:  Forindigenous heritage value, see section 528.

Note 2. Chapler 2 of the Crinminal Code sets oul the general principles of criminal

responsibility.
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(7A) Strict liability applies to paragraphs (7)(c) and (d).
Note:  For strict liability, see section 6.1 of the Criminal Code.

(8) A person is guilty of an offence if:
(a) the person takes an action; and

(b) the action is likely to have a significant impact on the heritage values, to the extent
that they are indigenous heritage values, of a place; and

(c) the heritage values are National Heritage values of the place; and
(d) the place is a National Heritage place.
Note ):  For indigenous heritage value, see section 528.
Note 2:  Chapter 2 of the Criminal Code sels out the general principles of criminal
responsibilicy.
(8A) Strict liability applies to paragraphs (8)(c) and (d).

Note: For strict liability, see section 6. of the Crimingl Code.

(9) A person is guilty of an offence if:
(a) the person takes an action; and

(b) the action results or will result in a significant impact on the heritage values of a
place; and

(ba) the heritage values are National Heritage values of the place; and
{bb) the place is a National Heritage place; and

(c) the National Heritage place is in an area in respect of which Australia has
obligattons under Article 8 of the Biodiversity Convention.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(9A) Strict liability applies to paragraphs (9)(ba), (bb) and (c).

Note: For strict liability, sec section 6.1 of the Criminal Code.

(10) A person is guiity of an offence if:
(a) the person takes an action; and

(b) the action is likely to have a significant impact on the heritage values of a place;
and

(ba) the heritage values are National Heritage values of the place; and
(bb) the place is a National Heritage place; and
(c) the National Heritage place is in an area in respect of which Austraha has
obligations under Article 8 of the Biodiversity Conventjon.
Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibitity.
(10A) Strict liability applies to paragraphs (10)(ba), (bb) and (c).

Note: For strict liability, see section 6.1 of the Crimmnal Code.

(13) An offence against any of subseciions (1) to (10) (inclusive) is punishable on conviction
by imprisonment for a term not more than 7 vears, a fine not more than 420 penalty units,
or both.

Note |: Subsection 4B(3) of the Crimex Act {214 lets a court fine a body corporate up (o 3
times the maximum amount the court could fine a person under this subsection.

Note 2:  An executive officer of a body corporate convicted of an offence against this section
may also be guilty of an offence against section 495.

Note 3: i a person takes an aclion on land that contravenes this section, a landholder may be
guilty of an oftence against section 496C.
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(14) Subsections (9) and (10) only apply to actions whose prohibition is appropriate and
adapted 1o give effect to Australia’s obligations under Article 8 of the Biodiversity
Convention. (However, thuse subsections may not apply to certain actions because of
subsection (16).)

(16) Subsections (1) to (10) (inclusive) do not apply to an action if:

(a) an approval of the taking of the action by the constitutional corporation,
Commonwealth agency or person is in operation under Part 9 for the purposes of
this section; or

{b) Part 4 lets the constitutional corporation, Commonwealth agency or person take the
action without an approval under Part 9 for the purposes of this section; or

(¢) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

Note: The defendant bears an evidential burden in relation to the matters in this subsection.
See subsection 13.3(3) of the Criminal Code.

%

Subdivision B—Wetlands of international importance

16 Requirement for approval of activities with a significant impact on a declared
Ramsar wetland

(1) A person must not lake an action that:

(a) has or will have a significant impact on the ecological character of a declared
Ramsar wetland; or

(b) is likely to have a significant impact on the ecological character of a declared
Ramsar wetland.

Civil penalty:

(a) for an individual—S5,000 penalty vnits;

(b) for a body corporate—50,000 penalty units.
(2) Subsection (1) does not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes ot this section; or

(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of this section; or

(c) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provision for the action and, f the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation s subject (o a special environmental assessmenrt process).
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(3) In this Act:
ecological character has the same meaning as in the Ramsar Convention.
17 What is a declared Ramsar wetland?

Areas designated for listing

(1) A wetland, or part of a wetland, designated by the Commonwealth under Article 2 of the
Ramsar Convention for inclusion in the List of Wetlands of International Importance
kept under that Article is a declared Ramsar wetland as long as the wetland or pari is
not:

(a) excluded by the Commonwealth from the boundaries of a wetland in the List under
that Article; or

(b) deleted by the Commonwealth from the List under that Article.
Areas declared by the Minister

(2) A wetland, or part of a wetland, is also a declared Ramsar wetland for the period for
which a declaration of the wetland as a declared Ramsar wetland is in force.

17B Offences relating to declared Ramsar wetlands
(1) A person is guilty of an offence if:
(a) the person takes an action; and

(b) the action results or will result in a significant impact on the ecological character of
a wetland; and

(c) the wetland is a declared Ramsar wetland.
Note: Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.

(1A) Strict liability appties to paragraph (1)(c).

Note: For strict liability, see section 6.1 of the Criminal Code.
(2) A person is guilty of an offence if:
(a) the person takes an action; and

(b) the action is likely to have a significant impact on the ecological character of a
wetland; and

(c) the wetland is a declared Ranmisar wetland.
Note: Chapter 2 of the Criminal Code sets out the general principles of eriminal responsibility.
(2A) Strict liability applies to paragraph (2)(c).
Note: Far strict liability, see section 6.1 of the Criminal Code.

(3) An offence against subsection (1) or (2) is punishable an conviction by imprisonment for a
term not more than 7 years, a fine not more than 420 penalty units, or both.

Note 1: Subsection 4B{3) of the Crimes Acr 1914 leis a court Fine a body corporate up to 5 times
the maximum amount the cour could fine a person under this subsection.
Note 2: An executive officer of a body corporate convicted of an offence against this section may

also be guilty of an offence against section 493,
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Note 3: [f a person takes an action on land that contravenes this section, a landholder may be
guilty of an offence against section 496C.

(4) Subsections (1) and (2) do not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes of this section; or

(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of this section; or

(c) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

Note: The defendant bears an evidential burden in relation to the matters in this subsection. See
subsection 13.3(3) of the Criminal Code.

%

Subdivision C—Listed threatened species and communities

18 Actions with significant impact on listed threatened species or endangered community
prohibited without approval

Species that are extinct in the wild

(1) A person must not take an action that;

(a) has or will have a significant impact on a [isted threatened species included in the
extinet in the wild category; or

(b) is likely to have a significant impact on a listed threatened species included in the
extinct in the wild category.

Civil penalty:
(2) for an individual—S5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

Critically endangered species

(2) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened species included in the
critically endangered category; or

(b) is likely to have a significant impact on a lisred threatened species included in the
critically endangered category.

Civit penalty:
(a) for an individual—S5,000 penalty units:
(b) for a body corporate—>50,000 penalty units.

Endangered species

(3) A person must not take an action that:
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(a) has or will have a significant impact on a listed threatened species included in the
endangered category;, or

(b) is likely to have a significant impact on a listed threatened species included in the
endangered category.

Civil penalty:
(a) for an individual—5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

Vulnerable species

(4) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened species included in the
vulnerable category; or

(b) is likely to have a significant impact on a listed threatened species included in the
vulnerable category.

Civil penalty:
(a) for ap individual-—S5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

Critically endngered communilies

(8) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened ecological conmunity
included in the critically endangered category; or

(b) s likely to have a significant impact on a listed threatened ecological community
included in the critically endangered category.

Civil penalty:
(a) for an individual—5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

Endangered communities

(6) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened ecological community
included in the endangered category; or

(b) is likely to have a significant impact on a listed threatened ecological community
included in the endangered category.

Civil penalty:
(a) for an individual—S5,000 penalty units;
(b) for a body corporate—50,000 penalty units.

18A Offences relating to threatened species ete.

(1) A persan is guilty of an offence if:
(a) the person takes an action; and
(b) the action results or will resutt in a significant impact on:
(i) aspecies; or
(i) an ecological community; and

(¢) the species is a listed threatened species. or the community is 2 listed threatened
ecological community.
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Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(LA) Strict liability applies to paragraph (1)c).

Note: For strict lability, see section 6.1 of the Criminal Code.

(2) A person is guilty of an offence if:
(a) the person takes an action; and
(b) the action is likely to have a significant impact on:
() a species; or
(i) an ecologicat community; and
(c) the species is a listed threatened species, or the cotmmunity is a listed threatened
ecological community.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(2A) Strict liability applies to paragraph (2)(c).

Note: For strict liability, see section 6.1 of the Criminal Code.

(3) An offence against subsection (1) or (2) is punishable on conviction by imprisonment for
a term not more than 7 years, a fine not more than 420 penalty units, or both.

Note 1 Subsection 4B(3) of the Ciimes Act 1914 lets a court fine a body corporate up to S
(imes the maximum amount the ¢ourt could fine a person under this subsection.

Note 2:  An executive officer of a body corporate convicted of an offence against this section
may also be guilty of an offence against section 495.

Note 3:  If a person takes an action on land that contravenes this section, a landholder may be
guilty of an offence against section 496C.,

(4) Subsections (1) and (2) do not apply to an action if:

(a) the listed threatened species subject to the significant impact (or likely to be subject
to the significant impact) is:
M a species included in the extinct category of the list under section (78; or
(if)  a conservation dependent species; or

(b) the listed threatened ecological community subject to the significant impact (or
likely to be subject to the significant impact) is an ecological community included
in the vulnerable category of the list under section 181.

Note |:  The defendant bears an evidential burden in relation to the matters in this subsection.
See subsection 13.3(3) of the Criminal Code.

Note 2:  Section 19 sets out other defences. The defendant bears an evidential burden in relation
to the malters in that section 100. See subsection | 3.3(3) of the. Criminal Code.

19 Certain actions relating to listed threatened species and listed threatened ecological
communities not prohibited

(1) A subsection of section |8 or | 8A relating to a listed threatened species does not apply to
an action if an approval of the taking of the action by the person is in operation under
Part 9 for the purposes of any subsection of that section that relates to a listed threatened
species.

(2) A subsection of section 18 or 18A relating 10 a listed threatened ecological community
does not apply to an action if an approval of the taking of the action by the person is in
operation under Part 9 for the purposes of either subsection of that section that relates to
a listed threatened ecological community.

(3) A subsection of section 18 or I8A does not apply to an action if:
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(a) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of the subsectiori; or

(b) there is in force a decision of the Minister under Division 2 of Part 7 thal the
subsection is not a controlling provision for the action and. if the decision was
made because the Minister beheved the action would be taken in a manner
specified in the notice of the decision under section 77, the action is taken in that
manner; or

(c) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

(4) A subsection of section 18 or 18A does not apply to an action, to the extent that it is
covered by subsection 517A(7).

Subdivisionr D—Listed migratory species

20 Requirement for approval of activities with a significant intpact on a listed migratory species

(1) A person must not take an action that:
(a) has or will have a significant impact on a listed migratory species; or
(b) is likely to have a significant impact on a listed migratory species.

Civil penalty:
(a) for an individual—5,000 penalty vnits;
(b) for a body corporate—350,000 penalty units.

(2) Subsection (1) does not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for

the purposes of this section; or

(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of this section; or

(c¢) there is in force a decision of the Minister under Division 2 of Part 7 that this
section s not a confrolling provision for the action and, if the decision was made
because the Minister betieved the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

20A Offences relating to listed migratory species

(1) A person is guilty of an offence if:
(a) the person takes an action; and
(b) the action results or will result in a significant impact on a species; and
(c) the species is a listed migratory species.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.

(1A) Strict hability applies to paragraph (1)(c).
Note: For strict liability . see section 6.1 of the Criminal Code.
(2) A person is guilty of an offence if:
(a) the person takes an action; and

(b) the action is likely to have a significant impact on a species; and
(c) the species is a listed migratory species.
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Note: Chapter 2 of the Criminal Code sets out the generel principles of criminal
responsibility.
(2A) Strict hability applies to paragraph (2)(c).

Note: For strict liability , see section 6.1 of the Criminal Code.

(3) An offence agatnst subsection (1) or (2) is punishable on conviction by imprisonment {or
a term not more than 7 years, a fine not more than 420 penalty units, or both.

Note [ Subsection 4B(3) of the Crimes Act 1914 lets a court [ine a body corporate up (¢ §
times the maximum amount the court could fine a person under this subsection.

Note 2:  An executive officer of a body corporate convicted of an offence against Lhis section
may also be guilty of an offence against section 495,

Note 3: If a person takes an action on land 1hat contravencs this scction, a landholder may be
guilty of an offence against section 496C.
(4) Subsections (1) and (2) do not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes of this section; or

(b) Part 4 lets the person take the action without an approvat under Part 9 for the
purposes of this section; or

(c) there is in force a decision of the Minister upder Division 2 of Part 7 that this
section is not a controlling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

Note: The defendam bears an evidential burden in relation (o the matters in this subsection.
See subsection 13.3(3) of the Criminal Code.

20B Certain actions relating to listed migratory species not prohibited

A subsection of section 20 or 20A does not apply to an action, to the extent that it is
covered by subsection 517A(7).

Subdivision FA—Great Barrier Reef Marine Park

24B Requirement for approval of activities in the Great Barrier Reef Marine Park

Actions in Great Barrier Reef Marine Park affecting the environment

(1) A person must not take in the Great Barrier Reef Marine Park an action that has, will
have or is likely to have, a significant impact on the environment.

Civil penalty:
(a) for an individual—35,000 penalty units,;
(b) for a body corporate—>50,000 penalty units.

Actions outside Great Barrier Reef Marine Park affecting the environment in the Marine
Park

(2} A person must not take outside the Great Barrier Reef Marine Park but in the Australian
jurisdiction an action that:
(a) has or will have a signilicant impact on the cnvironment in the Great Barrier Reef
Marine Park; or
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(b) is likely to have a significant impact on the environment in the Great Barrier Reef
Marine Park.

Civil penalty:
(a) for an individual—35,000 penalty units;
(b) for a body corporate—350,000 penalty units.

Exceptions 10 prohibition

(3) Subsection (1) or (2) does not apply to an action if:

(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes of the subsection; or

(b) Part 4 lets the person take the action without an approval under Part 9 for the
purposes of the subsection; or

(c) there is in force a decision of the Mimister under Division 2 of Part 7 that the
subsection is not a controlling provision for the action and, if the decision was
made because the Minister believed the action would be taken in a manner
specified in the notice of the decision under section 77, the action is taken in that
manner; or

(d) the person taking the action is the Commonwealth or a Commonwealth agency; or

(e) the action is an action described in subsection 160(2) (which describes actions
whose authorisation js subject to a special environmental asscssment process).

Note: Section 28 regulates actions by the Comrmonwealth or a Commonwealth agency with a
significant impact on the environment.

24C Offences relating to Great Barrier Reef Marvine Park

Actions in Great Barrier Reef Marine Park affecting the environmeni

(1) A person commits an offence if:
(a) the person takes an action; and
(b) the action is taken in the Great Barrier Reef Marine Park; and
(¢) the action results or will result in a significant impact on the environment.

Penalty: Imprisonment for 7 years or 420 penalty units, or both.
(2) Strict liability applies to paragraph (1)(b).
Note: For strict liability, see section 6.} of the Criminal Code.
Actions in Greal Barrier Reef Marine Park likely to affect the environment

(3) A person commits an offence il
(a) the person takes an action; and
(b) the action is taken in the Great Barrier Reef Marine Park; and
(¢) the action is likely to have a significant impact on the environment.

Penalty: Imprisonment for 7 years or 420 penalty units, or both.

(4) Strict liability applies to paragraph (3Xb).

Note: For strict liability, see section 6.1 of the Criminal Code.

Actions outside Great Burrier Reef Marine Park affecting environment in the Marine
Park

(5) A persor commits an offence if:
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(a) the person takes an action; and

(b) the action is taken outside the Great Barrier Reef Marine Park but in the Australian
Jjurisdiction; and

(c) the action results in or will result in a significant impact on the environment in an
area; and

(d) the area is the Great Barrier Reef Marine Park.

Penalty: Imprisonment for 7 years or 420 penalty uits, or both.

(6) Strict liability applies to paragraphs (5)(b) and (d).

Note: For strict liability, see section 6.1 of the Criminal Code.

Actions outside Great Barrier Reef Marine Park likely to affect environment in the
Mavrine Park

(7) A person commits an offence if:
(a) the person takes an action; and
(b) the action is taken outside the Great Barrier Reef Marine Park but in the Australian
Jjurisdiction; and
(c) the action is likely 1o have a significant impact on the environment in an area; and
(d) the area is the Great Barrier Reef Marine Park.

Penalty: Imprisonment for 7 years or 420 penalty units, or both.

(8) Strict liability applies to paragraphs (7)(b) and (d).

Note: For strict liability, see section 6. ) ‘of the Criminal Code.

Defences

(9) Subsection (1), (3), (5) or (7} does not apply to an action if:
(a) an approval of the taking of the action by the person is in operation under Part 9 for
the purposes of the subsection; or

(b) Part 4 lets the person {ake the action without an approval under Part 9 for the
purposes of the subsection; or

(c) there is in force a decision of the Minister under Division 2 of Part 7 that the
subsection is not a controlling provision for the action and, if the decision was
made hecause the Minister believed the action would be taken in a manner
specified in the notice of the decision under section 77, the action is taken in that
manner; or

(d) the person taking the action is the Commonwealth or a Commonwealth agency; or

(e) the action is an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process),

Nole: The defendant bears an evidential burden in relation to the matters in this subsection.
See subsection 13.3(3) of the Criminal Code.
24D Requirement for approval of developments with a significant impact on water
respurces

(1) A constitutional corporation. the Commonwealth or a Commonwealth agency must aot
take an action if:

(a) the action involves:

(1) coal seam gas development; or

(11) large coal mining development; and
(b) the action:
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(1) has or will have a significant impact on a water resource; or
(1) is likely to have a significant impact on a water resource.
Civil penalty: .
(a) for an individvual—S5,000 penalty units;
(b) for a body corporate—S50,000 penalty units.

(2) A person must not take an action if:

(a) the action involves:
(i) coal seam gas development; or
(ii) large coal mining development; and

(b) the action is taken for the purposes of trade or commerce:
(1) between Australia and another country; or
(i1) between 2 States; or
(i) between a State and Terrilory; or
(iv) between 2 Territories; and

(c) the action;
(i) has or will have a significant impact on a water resource; or
(11) ts Likely to have a significant impact on a water resource.

Civil penaliy:
(a) for an individual—35,000 penalty units;
(b) for a body corporate—>50,000 penalty units.

(3) A person must not take an action ift

(a) the action involves:
(i) coal seam gas development; or
(i1) large coal mining development; and

(b) the action ts taken in:
(1) a Commonwealth area; or
(1) & Territory; and

(¢) the action;
(i) has or wiltl have a significant impaci on a water resource; or
(1) ts likely to have a significant impact on a water resource.

Civil penalty:
(a) for an individual—S5,000 penalty units;
(b) for a body corporate—-50,000 penalty units.

{(4) Subsections (1) to (3} do not apply to an action if:

(a) an approval of the taking of the action by the constitutional corporation,
Commonwealth, Commonwealth agency or person is in operation under Part 9 for
the purposes of this section; or

(b) Part 4 lets the constitutional corporation. Commonwealth, Commonwealth agency
or person take the action without an approval under Pant 9 for the purposes of this
section; or

(¢) there is in force a decision of the Minister under Division 2 of Part 7 that this
section is not a controlling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action s taken in that manner; or

(d) the action 1s an action described in subsection 160(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).
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5) A person who wishes to rely on subsection (4) in praceedings for a contravention of a civil
p Y P g
penalty provision bears an evidential burden in refation to the matters in that subsection.

24E Offences relating to water resources

(1) A constitutional corporation, or a Commonwealth agency that does not enjoy the
immunities of the Commonwealth, commits an offence if?

(a) the carporation or agency takes an action involving;
(i) coal seam gas development; or
(i) large coal mining development; and

(b) the action:
(1) results or wifl result in a significant impact on a water resource; or
(ii) is likely to have a significant impact on a water resource.

Penalty: Imprisonument for 7 years or 420 penalty units, or both.

Note |: An executive officer of a body corporate convicted of an offence against this
subsection may also commit an offence against section 495.

Note 2: If a person takes an action on land that contravenes this subsecticn, a landholder
may commit an offence against section 496C.

(2) A person commits an offence if:

(a) the person takes an action involving:
(1) coal seam gas development; or
(i) large coal mining development; and

(b) the action is taken for the purposes of trade or commerce:
(i) between Australia and another country; or
(ii) between 2 States; or
(ii1) between a State and Tesritory; or
(iv) between 2 Territories; and

(c) the action:
(i) has or will have a significant impact on a water resource; or
(i1) is likely to have a significant impact on a water resource.

Penalty: Imprisonment for 7 years or 420 penalty units, or both.

Note }: An executive officer of a body corporate convicted of an offence against this
subsection may also commit an offence against section 495.

Note 2: If a person takes an action on land that contravenes this subsection, a fandholder
may commit an offence against section 496C.

(3) A person commits an offence if:

(a) the person takes an action invoiving:
(i) coal seam pas development; or
(i) large coaf mining development; and

(b) the action is taken in:
(i) a Commonwealth area; or
(1) a Territory; and

(¢) the action:
(i) has or will have a significaint impact on a water resource; or
(i) is likely to have a significant impact on a waler resource.

Penalty: Imprisonment for 7 years or 420 penalty units. or both.
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Note I: An executive officer of a body corporate convicted of an offence against this
subsection may also commit an offence against section 495.

Note 2: 1fa person takes an action on land that contravenes this subsection, a landholder
may commit an offence against section 496C.

(4) Subsections (1) to (3) do not apply to an action if:

(a) an approval of the taking of the action by the constitutional corporation,
Commonwealth agency or person is in operation under Part 9 for the purposes of
this section; or

(b) Part 4 lets the constitutional corporation, Commonwealth agency or person take the
action without an approval under Part 9 for the purposes of this section; or

(c) there is in force a decision of the Ministcr under Division 2 of Part 7 (ha( (his
section is not a controlling provision for the action and, if the decision was made
because the Minister believed the action would be taken in a manner specified in
the notice of the decision under section 77, the action is taken in that manner; or

(d) the action is an action described in subsection |60(2) (which describes actions
whose authorisation is subject to a special environmental assessment process).

Note: The defendant bears an evidential burden in relation to the matters in subsection
(4). See subsection 13.3(3) of the Criminal Code.

Part 9-—Approval of actions
Division 1—Decisions on approval and conditions

Subdivision A—General
130 Timing of decision on approval

Basic rule

(1) The Minister must decide whether or not to approve, for the purposes of each controlling
provision for a controlled action, the laking of the action.

(1A) The Minister must make the decision within the relevant period specified in
subsection {1B) that relates to the controlled action, or such longer period as the Minister
specifies in writing.

(1B) The relevant period, in relation to a controlled action, is as follows:

(a) if the action is the subject of an assessment report—the period of 30 business days
beginning on the first business day after the Minister receives the assessment
report;

(b) if Division 3A of Part 8 (assessment on referral information) applies to the action—
the period of 20 business days beginning on the first business day after the Minister
receives the finalised recommendation report under subsection 93(5);

(c) if Division 4 of Part § (assessment on preliminary documentation) applies to the
action—the period of 40 business days beginning on the first business day after the
Minister recetves the documents under subsection 95B(1) or the statement under
subsection 95B(3), as the case requires;

(d) if Division S (public environment reports) or Division 6 (environmental impact
statements) of Part 8 applies to the action—the period of 40 business days
beginning on the first business day after the Minister receives the finalised public
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environtnent report or the finalised environmental impact statement, as the case
requires;
(e) if a commission has conducted an inquiry relating to the action—the period of 40

business days beginning on the first business day after the Minister receives the
report of the commission.

What is an assessment report?

(2) An assessment report is a report given to the Minister as described in:
(a) subsection 47(4) (about assessments under a bilateral agreement); or
(b) subsection 84(3) (about assessments in a manner specified in a declaration); or
(c) subsection 87(4) (about assessiments by accredited assessment processes).

Notice of extension of time

(4) If the Minister specifies a longer period for the purposes of subsection (1A), he or she
mustk:

(a) give a copy of the specification to the person proposing to take the action; and
(b) publish the specification in accordance with the regulations.

Time does not run while awaiting advice from Independent Expert Scientific
Conmiltee

(4A) If, under section 131ARB, the Minister is required to obtain advice from the
Independent Expert Scientific Committee on Coal Seam Gas and Large Coal
Mining Development before making a decision whether or not to approve the
taking of an action, a day is not to be counted as a business day for the purposes
of subsection (1B) if it is:

(a) on or after the day the Minister requested the advice; and

(b) on or before the day on which the Minister obtains the advice.

Time does not run while further information is sought

(5) If, under section 132, the Minister has requested more information for the purposes of
making a decision whether or not to approve the taking of an action, a day is not to be
counted as a business day for the purposes of subsection (1B) if it is:

(a) on or after the day the Minister requested the information; and

(b) on or before the day on which the Minister receives the last of the information
requested.

131 Inviting comments from other Ministers before decision

(1) Before the Minister {the Environment Minister) decides whether or not to approve, for
the purposes of a controlling provision, the taking of an action. and what conditions (il
any) to attach 10 an approval. he or she must:

(a) inform any other Minister whom the Environment Minister believes has
administrative responstibilities relating to the action of the decision the
Environment Minister proposes to make; and

(b) invite the other Minister to give the Environment Minister comments on the
proposed decision within 10 business days.

(2) A Minister invited to comment may make convunents that:
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(a) relate to economic and social matters relating to the action; and

(b) may be considered by the Environment Minister consistently with the principles of
ecologically sustainable development.

This does not limit the comments such a Minisler may give.

131AA Inviting comments before decision from person proposing to take action and designated
proponent

(1) Before the Minister decides whether or not to approve, for the purposes of a controlling
provision, the taking of an action, and what conditions (if any) to attach to an approval,
he or she must:

(2) inform the person proposing to take the action, and the designated proponent of the

action (if the designated proponent is not the person proposing to take the action),
of:

(i) the decision the Minister proposes to make; and

(i1) if the Minister proposes 1o approve the taking of the action—any conditions
the Minister proposes to attach to the approval; and
(b) invite each person informed under paragraph (a) to give the Minister, within 10

bustness days (measuored in Canberra), comments in writing on the proposed
decision and any conditions.

(2) I the Minister proposes ot to approve, for the purposes of a controlling provision, the
taking of the action, the Minister must provide to each person informed under
paragraph (1)(a), with the invitation given under paragraph (1)(b):

(a) a copy of whichever of the following documents applies to the action:
(1) an assessment report;

(ii) a finalised recommendation report given to the Minister under subsection
93(5);

(i11) a recommendation report given o the Minister under section 95C, 100 or 105;
and

(b) any information relating to economic and social matters that the Minister has
considered; and

(c) any information relating to the history of a person in relation to environmental
matters that the Minister has considered under subsection 136(4); and

(d) acopy of any document, or part of a document, containing information of a kind
referred to in paragraph 136(2)(e) thai the Minister has considered.

(3) The Mintster is not required to provide under subsection (2):
(a) information that is in the public domain; or
(b) a copy of so much of a document as in the public domain; or

(c) in the case of information referred to in paragraph (2)(b) or (c}—any conclusions or
recommendations relating to that information included in documents or other
material prepared by the Secretary for the Minister.

(4) The Minister must not provide under subsection (2):
(2) a copy of so much of a document as:
(i) is an exempt document under subparagraph 33(a)(1) of the Freedom of

Information Act 1982 (documents affecting national security, defence or
international relations); or

(ia) is a conditionally exempt document under section 47C of that Act
(deliberative processes) to which access would, on balance, be contrary 1o the
public interest for the purposes of subsection ! L A(5) of that Act; or
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(11) the Minister is satisfied contains information that is
commercial-in-confidence; or

(b) information that:

(i) is of such a nature that its inclusion in a document would cause that document
to be an exempt document of the kind referred to in subparagraph {a)(i); or

(ii) the Minister is satisfied is commercial-in-confidesnce.

(5) The Minister must not be satisfied that information (including information in a
document) is commercial-in-confidence unless a person demonstrates to the Minister
that:

(a) release of the information would cause competitive detriment to the person; and
(b) the information is not in the public domain; and

(c) the information is not required to be disclosed under another law of the
Commonwealth, a State or a Territory; and

(d) the information is not readily discoverable.

(6) In deciding whether or not to approve, for the purposes of a controlling provision, the
taking of the action, the Minister must take into account any relevant comments given 10
the Minister in response to an invitation given under paragraph (1)(b).

(7) This section is taken to be an exhaustive statement of the requirements of the natural
Jjustice hearing rule in relation to:

(a) the Minister’s decision under section 133 whether or not to approve, for the
purposes of a controlling provision, the taking of the action; and

(b) if the decision is to approve, for the purposes of a controliing provision, the taking
of the action, and the Mimster decides, under section 134, 1o attach conditions 10
the approval—the Minister’s decision under section 134 to attach those conditions
to the approval.

131AB Minister must obtain advice from Independent IExpert Scientific Committce on
Coal Seam Gas and Large Coal Mining Development

(1) This section applies if:
(a) the taking of an action, for the purposes of a controlling provision, involves:
(1) coal seam gas development; or
(1) large coal mining development; and
(b) the Minister believes that the taking of the action:

(1) is likely to have a significant impact on water resources, including any
impacts of associated salt production and/or salinity; and

(1) may have an adverse impact on a matter protected by a provision of Part
3.

(2) Before the Minister decides whether or not to approve, for the purposes of the controlling
provision, the taking of the action. the Minister must cbtain the advice of the
Independent Expert Scientific Commitiee on Coal Seam Gas and Large Coal Mining
Development.

131A TInviting public comment before decision

Before the Minister decides whether or not to approve, for the purposes of a controlling
provision, the taking of an action, and what conditions (if any) to attach to an approval,
he or she may publish on the internet:
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(a) the proposed decision and, if the proposed decision is to approve the taking of the
action, any conditions that the Minister proposes to attach to the approval; and

(b) an invitation for anyone to give the Minister. within 10 business days (measured in
Canberra), comments in writing on the proposed decision and any conditions.

132 Requesting further information for approval decision

If the Minister believes on reasonable grounds that he or she does not have enough
information to make an informed decision whether or not to approve for the purposes of
a controlling provision the taking of an action, the Minister may request any of the
following to provide specified information relevant to making the decision:
(a) the person proposing to take the action;
(b) the designated proponent of the action;
(¢) if a commission has conducted an inquiry under Division 7 of Part § relating to the
action—the commission;
(d) if:
(1) the action is to be taken in a State or self-goveming Territory; and
() a controlling provision for the action is in Division 1 of Part 3 (about matters
of nattonal environmental significance); and
(iii) the relevant impacts of the action have been assessed under a law of the State
or Territory;
the appropriate Minister of that State or Territory;
(e) any other person the Minister considers appropriate.

132A Requesting notice from appropriate State or Territory Minister about certain actions

(1) This section applies to an action thal is to be taken in a State or self-governing Territory
only if the action:
(a) is to be taken by a person for the purposes of trade or commerce:
(i) between Australia and another country; or

(it) between 2 States; or
(ii}) between a State and a Territory: or
(iv) between 2 Tersritories; or

(b) is to be taken by a constitutional corporation; or

(c) is an action whose regulation is appropriate and adapted to give effect to
Australia’s obligations under an agreement with one or more other countries.

Note: This section alsa applies in relation 1o actions to be taken in an area offshore from a
State or the Northern Territory. See section 157.

(2) However, this section does not apply to an action if:
(a) the action:
(i} is a nuclear action; or
(it) is to be taken enlirely in a Commonwealth marine area; or
(iii) is to be taken entirely on Commonwealth land; or
(1v) is to be taken by the Commonwealth or a Commonwealth agency; and
(b) the relevant impacts of the action have been assessed undes Part 8.

(3) Before the Minister (the Environment Minister) decides whether or not (o approve for
the purposes of a controlling provision the taking of the action, and what conditions (if
any) to attach to an approval, the Environment Minister may request the appropriate
Minister of {he State or Territory to give the Environment Minister a notice stating the
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method that has been used to assess the certain and likely impacts of the action on things
other than matters protected by the controlling provisions for the action.

§

133 Granit of approval

(H

(1A)

)

(2A)

3)

(4)

Approval

After receiving the assessment documentation relating to a controlled action, or the
report of a commission that has conducted an inquiry relating to a controlled action, the
Minister may approve for the purposes of a controlling provision the taking of the action
by a person.

if the referral of the proposal to take the action included altemative proposals relating to
any of the matters referred to in subsection 72(3), the Minister may approve, for the
purposes of subsection (1), one or more of the alternative proposals in relation to the
taking of the action.

Content of approval

An approval must:
(a) bein writing; and
(b) specify the action (including any alternattve proposals approved under
subsection (1A)) that may be taken; and
(c) name the person to whom the approval is granted; and
(d) specify each provision of Part 3 for which the approval has effect; and
(e) specify the period for which the approval has effect; and
(D set out the conditions attached to the approval.

Note: The period for which the approvat has effect may be extended. See Diviston S.

Persons who may tuke action covered by approval

An approval granted under this section is an approval of the taking of the action specified
in the approval by any of the following persons:

(a) the holder of the approval;

(b) a person who is authorised, permitted or requested by the holder of the approval, or
by another person with the consent or agreement of the holder ot the approval, to
take the action.

Notice of approval

The Minister must:
(a) give a copy of the approval to the person named in the approval under paragraph
133(2)c); and
(b) provide a copy of the approval to a person who asks for it (either free or for a
reasonable charge determined by the Minister).

Limit on publication of approval

However, the Minister must not provide under subsection (3) a copy of so much of the
approval as:

(a) is:
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(1) an exempt document under section 47 of the Freedom of mformation Act
1982 (trade secrets etc.); or

(i) a conditionally exemipt document under section 47G of that Act (business
documents) to which access would, on balance, be contrary to the public
interest for the purposes of subsection | 1A(5) of that Act; or

(b) the Minister believes it is in the national interest not to provide.

The Minister may consider the defence or security of the Commonwealth when
determining what is in the national interest. This does not limit the matters the Minister
may consider.

Notice of refusal of approval

(7) 1f the Minister refuses to approve for the purposes of a controlling provision the taking of
an action by the person who proposed to take the action, the Minister must give the
person notice of the refusal.

Note: Under section 13 of the Administrative Decisions (Judicial Review) Act 1977, the
person may request reasons for the refusal, and the Minister must give them.

Definifion
(8) In this section:

assessment documentation, in relation to a controlled action, means:
(a) if the action is the subject of an assessment report—that report; or
(b) if Division 3A of Part 8 (assessment on referral information) applies to the action:
(1) the referral of the proposal to take the action; and

(it) the finalised recommendation repost relating to the action given to the
Minister under subsection 93(5); or

(c) if Division 4 of Part 8 (assessment on preliminary documentation) appiies to the
action:

(1) the documents given to the Minister under subsection 95B(1), or the statement
given to the Minister under subsection 95B(3), as the case requires, relating to
the action; and

(1) the recommendation report relating to the action given to the Minister under
section 95C; or

(d) if Division 5 of Part § (public environment repoxts) applies to the action:

(i) the finalised public environment report relating to the action given to the
Minister under section 99; and

(1i) the recommendation report relating to the action given to the Minister under
section |00; or

(e) if Division 6 of Part § (environmental impact statements) applies to the action:

(i) the finalised environmental impact statement relating to the action given to the
Minister under section 104; and

(ii) the recommendation report relating to the action given to the Minister under
section 105.

134 Conditions of appraval

Condision fo inform persons taking action of conditions attached to approval

(IA) An approval of the taking of an action by a person. (the first person) is subject to the
condition that, if the first person authorises, permits or requests another person to
undertake any part of the action, the first person must take all reasonable steps to ensure;
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(a) that the other person is informed of any condition attached to the approval that
restricts or regulates the way in which that part of the action may be taken; and

(b) that the other person complies with any such condition.

For the purposes of this Chapter, the condition impaosed by this subsection is attached to
the approval.

Generally

(1) The Minister may attach a condition to the approval of the action if he or she is satisfied
that the condition is necessary or convenient for:

(a) protecting a matter protected by a provision of Part 3 for which the approval has
effect (whether or not the protection is protection from the action); or

(b) repairing or mitigating damage to a matter protected by a provision of Part 3 for
which the approval has effect (whether or not the damage has been, will be or is
likely to be caused by the action).

Conditions fo protect matfers from the approved action

(2) The Minister may atlach a condition to the approval of the action if he or she is satisfied
that the condition is necessary or convenient for:
(a) protecting from the action any matter protected by a provision of Part 3 for which
the approval has effect; or

(b) repairing or mitigating damage that may or will be, or has been, caused by the
action to any matter protected by a provision of Part 3 for which the approval has
effect.

This subsection does not Yimit subsection (1).

Examples of kinds of conditions that may be attached

(3) The conditions that may be attached to an approval include:
(aa) conditions requiring specified activities to be undertaken for:
(i) protecting a matter protected by a provision of Part 3 for which the approval
has effect (whether or not the protection is protection from the action); or
(1) repairing or mitigating damage to a matter protected by a provision of Part 3
for which the approval has effect (whether or not the damage may or will be,
or has been, caused by the action); and
(ab) conditions requiring a specified financial contribution to be made to a person for
the purpose of supporting activities of a kind mentioned in paragraph (aa); and
(a) conditions relating to any security to be given by the holder of the approval by
bond, guaraniee or cash deposit:
(1) to comply with this Act and the regulations; and
(ii) not to contravene a condition attached to the approval; and
(itl) to meet any liability of a person whose taking of the action is approved lo the
Commonwealth for measures taken by the Commonweaith under section 499
(which tets the Commonwealth repair and mitigate damage caused by a
contravention of this Act) in relation to the action; and
(b) conditions requiring the holder of the approval to insure against any specified
liability of the holder to the Commonwealth for measures tahen by the
Commonweatth under section 499 in relation to the approved action; and
(c) conditions requiring a person taking the action to comply with conditions specified
in an instrument {including any kind of authorisation) made or granted under a law
of a State or self-governing Territory or another law of the Comnionwealth: and
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(d) conditions requiring an environmental audit of the action to be carried out
periodically by a person who can be regarded as being independent from any
person whose taking of the action is approved; and

(e) tf an election has been made, or is taken to have been made, under section 132B in
respect of the approval—conditions requiring:

(i) an action management plan to be submitted to the Minister for
approval, accompanied by the fee (if any) prescribed by the
regulations; and

(1) implementation of the plan so approved; and

() conditions requiring specified environmental monitoring or testing to be carried
out; and

(g) conditions requiring compliance with a specified industry standard or code of
practice; and

(h) conditions relating to any alternative proposals in refation to the taking of the
action covered by the approval (as permitted by subsection 133(1A)).

This subsection does not limit the kinds of conditions that may be attached to an
approval.

Certain conditions require consent of holder of approval

(3A) The following kinds of condition cannot be attached to the approval of an action unless
the holder of the approval has consented to the attachment of the condition:

(a) a condition referred to in paragraph (3)(aa), if the activities specified n the
condition are not reasonably related to the action;

(b) a condition referred to in paragraph (3)(ab).

(3B) If the holder of the approval has given consent, for the purposes of subsection (3A), to
the attachment of a condition:

(a) the holder cannot withdraw that consent afier the condition has been attached to the
approval; and

(b) any person to whom the approval is later transferred under section 145B is taken to
have consented to the attachment of the condition, and cannot withdraw that
consent.

Condirions attached under paragraph (3)(c)

(3C) A condition attached to an approval under paragraph (3)(c) may require a person taking
the action to comply with conditions specified in an instrument of a kind referred to in
that paragraph:

(a) as in force af a particular time; or
(b) as is in force or existing from time (o time;
even if the instrument does not yet exist at the time the approval takes effect.

Considerations in deciding on condition

{(4) In deciding whether to attach a condition to an approval, the Minister must consider:

(a) any relevant conditions that have been imposed, or the Minister considers are likely
to be imposed, under a law of a State or self-governing Territory or another law of
the Commonwealth on the {aking of the action; and

(aa) information provided by the person proposing to take the action or by the
designated proponent of the action; and
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(b) the desirability of ensuring as far as practicable that the condition is a cost-efTective
means for the Commonwealth and a person taking the action to achieve the object
of the condition.

Effect of conditions vequiring compliance wilh conditions specified in another instrument

(4A) If:
(a) a condition (the principal condition) attached to an approval under
paragraph (3)(c) requires a person taking the action to comply with conditions (the
other conditions) specified in an instrument of a kind referred to in that paragraph;
and

(b) the other conditions are in excess of the power conferred by subsection (1);

the principal condition is taken to require the person to comply with the othier conditions
only 1o the extent that they are not in excess of that power.

Validity of decision

(5) A fatlure to consider information as required by paragraph (4)(aa) does not invalidate a
decision about attaching a condition to the approval.

%

135 Certain approvals and conditions must not give preference

(1) This section deals with the approval:
(a) for the purposes of section 21 or 22A of a nuclear action:

(i) by a person for the purposes of trade or commerce between Australia and
another country or between 2 States; or

(i) by a constitutionat corporation; or

(b) for the purposes of section 25 of an action that is prescribed for the purposes of
subsection 25(1) and is taken:

(i) by a person for the purposes of trade or commerce between Australia and
another country or between 2 States; or

(1) by a constitutional corporation.

(2) The Minister must not grant the approva), or attach a condition to the approval, that has
the effect of giving preference (within the meaning of section 99 of the Constitution) to
one State or pari of a State over another State or part of a State.

Subdivision B—Considerations for approvals and conditions

136 General considerations

Mandatory considerations

(1) In deciding whether or not to approve the taking of an action, and what conditions to
attach to an approval, the Minister must consider the following, so far as they are not
inconsistent with any other requisement of this Subdivision:

(a) matters relevaat to any matter protected by a provision of Part 3 that the Minister
has decided is a controlting provision for the action;

(b) economic and social matters.
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Fucltors to be taken into account

(2) In considering those matiers, the Minister must take inlo account:
(a) the principles of ecologically sustainable development; and
(b) the assessment report (if any) relating to the action; and

(d) ifan inquiry was conducted under Division 7 of Part 8 in relation to the action—the
report of the commissioners; and

(e) any other information the Minister has on the relevant impacts of the action
(including information in a report on the impacts of actions taken under a policy,
plan or program under which the action is to be taken that was given to the Minister
under an agieement under Part 10 (about strategic assessments)); and

() any relevant comments given to the Minister in accordance with an invitation under
section 131 or I31A; and

(fa) any relevant advice obtained by the Minister from the Independent Expert
Scientific Committee on Coal Seam Gas and Large Coal Mining Development in
accordance with section 131AB; and

(g) if anotice relating to the action was given to the Minisier under subsection
[32A(3)—the information in the notice.

Note: The Minister must also take into account any relevant comments given to the Minister
in response to an invitation under paragraph [31AA(1)(b). See subsection 131AA(6).

Person’s environmental history

(4) In deciding whether or not to approve the taking of an action by a person, and what
conditions {o attach to an approval, the Minister may consider whether the person is a
suitable person to be granted an approval, having regard to:

(a) the person’s history in relation to environmental matters; and
(b) if the person is a body corporate—the history of its executive officers in relation to
environmental matters; and

(c) if the person is a body corporate that is a subsidiary of another body or company
(the parent body)y—the history in relation 1o environmental matiers of the parent
body and its executive officers.

Minister nof to consider other matfers

(5) In deciding whether or not to approve the taking of an action, and what conditions to
attach to an approval, the Minister must not consider any matters that the Minister is not
required or permitted by this Division to consider.

137 Requirements for decisions about World Heritage

In deciding whether or not to approve, for the purposes of section |2 or 15A, the taking
of an action and what conditions to attach to such an approvaf, the Minister most not act
inconsistently with:

(a) Australia’s obligations under the World Heritage Convention; or
(b) the Australian World Heritage managemenl principles; or

(¢) a plan that has been prepared for the management of a declared World Heritage
property under section 316 or as described in section 321.
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137A Requivements for decisions about National Heritage places

In deciding whether or not Lo approve for the purposes of section 15R or 15C the taking
of an action, and what conditions to attach to such an approval, the Minister must not act
inconsistently with:

(a) the National Heritage management principles; or
(b) an agreement to which the Commonwealth is party in relation to a National
Heritage place; or

(¢) aplan that has been prepared for the management of a Nationaf Heritage place
under section 3248 or as described in section 324X.

138 Requirements for decisions about Ramsar wetlands

In deciding whether or not to approve for the purposes of section 16 or 7B the taking of
an action, and what conditions to attach to such an approval, the Minister must not act
inconsistently with Australia’s obligations under the Ramsar Convention.

139 Requirements for decisions about threatened species and endangered communities

(1) In deciding whether or not to approve for the purposes of a subsection of section 18 or
section 18A the taking of an action, and what conditions to attach to such an approval,
the Minister must not act inconsistently with:

(a) Australia’s obligations under:
(1) the Biodiversity Convention; or
(1) the Apia Convention; or
(iit) CITES; or
(b) arecovery plan or threat abatement plan.

(2) If:
(a) the Minister is considering whether to approve, for the purposes of a subsection of
section 18 or section 18A, the taking of an action; and

(b) the action has or will have, or is likely to have, a significant impact on a particular
listed threatened species or a particular tisted threatened ecological community;

the Minister must, in deciding whether to so approve the taking of the action, have regard
to any approved conservation advice for the species or community.,

140 Requirements for decisions about migratory species

In deciding whether or not to approve fos the purposes of section 20 or 20A the taking of
an action relating to a listed migratory species, and what conditions to attach to such an
approval, the Minister must not act inconsistently with Australia’s obligations under
whichever of the following conventions and agreements because of which the species is
listed:

(a) the Bonn Convention;

(b) CAMBA,;

(¢c) JAMBA;

(d) an international agreement approved under subsection 209(4).

Division 2—Requirement to comply with conditions
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142 Compliance with conditions on approval

(1) A person whose taking of-an action has been approved under this Part must not
contravene any condition attached to the approval.

Civil penalty:
(a) for an individual—1,000 penalty units, or such lower amount as is prescribed by
the regulations;

(b) for a body corporate— (0,000 penalty units, or such lower amount as is prescribed
by the regulations.

(TA) Subsection (1) does not apply to a person who is not the holder of the approval if:
(a) (he person was not informed of the condition; and
(b) the person could not reasonably have been expected to be aware of the condition.
Note:  The defendant bears an evidential burden in relation to the matter in
subsection (1A). See subsection 13.3(3) of the Criminal Code.

(2) A contravention of a condition attached to an approval under this Past does not invalidate
the approval.

142A Offence of breaching conditions ou approval

(1) A person whose taking of an action has been approved under this Part js guilty of an
offence if:

(a) the person takes an_action or omits (o take an action; and

(b) the action or omission contravenes a condition attached to the approval and the
person is reckless as to that fact; and

(¢) the action or omission results or will result in a significant impact on a matter
protected by a provision of Part 3.

Note: Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(2) Strict liability applies to paragraph (1)(¢).
Note:  For strict liability, see section 6.1 of the Crininal Code.

(3) A person whose taking of an action has been approved under this Part is guilty of an
offence if:

(a) the person takes an action or ontits to take an action; and
(b) the action or omission contravenes a condition attached to the approval and the
person is reckless as to that fact; and
(c) the action or omission is likely to have a significant impact on a matter protected
by a provision of Part 3 and the person is reckless as to that fact,
Note:  Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.
(4) An offence against subsection (1) or (3) is punishable on conviction by imprisonment for
a term not sore than 2 years, a fine not more than 120 penalty units, or both.
Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body corporate up

to 5 times the maximum amount the court could fine a person under this
subsection.

Note 2:  An executive officer of a body con{‘pomte convicted of an offence against this
section may also be guilty of an offence against section 495,

Note 3:  If a person takes an action on land that contravenes this section, a Jandholder
may be guilty of an offence against section 496C.
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142B Strict liability offence for breach of approval condition

(1) A person whose taking of an action has been approved under this Part is guilty of an
offence if:
(a) the person takes an action or omits to take an action; and
(b) the action or omission contravenes a condition attached to the approval.

Penalty: 60 penalty units.

Note 1:  Chapter 2 of the Criminal Code sets out the general principles of criminal
responsibility.

Note 2:  Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body corporate up
tog times the maximum amount the court could fine a person under this
subsection.

Note 3:  An executive officer of a body cox{;?orate convicted of an offence against this
section may also be guilty of an offence against section 495.

Note 4: [fa person takes an action on land that contravenes this section, a landholder
may be guilty of an offence against section 496C.

(2) Subsection (1) does not apply to a person who is not the holder of the approval if:
(a) the person was not informed of the condition; and
(b) the person could not reasonably have been expected to be aware of the condition.

Note:  The defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3) of the Criminal Code.

(3) Subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code

:

Division 3A—Approval process decisions not affected by listing events that happen after
section 75 decision made

158A Approval process decisions not affected by listing events that happen after section 75
decision made

(1) Tn this section:

approval process decision means any of the following decisions:

(a) adecision under section 75 whether an acftion is a controtled action;

(b) adecision under section 75 whether a provision of Part 3 is a controlling provision
for an action;

(c) adecision under section 78 in relation to a decision referred to in paragraph (a) or
(b) of this defimtion:

(d) a decision under section 87 on the approach for the assessment of the impacts of an
action;

(e) adecision under section 133 whether to approve an action;

(f) adecision under section 134 1o attach conditions to an approval of an action;

(g) adecision under section 143 to revoke, vary or add to conditions attached to an
approval of an action:

(h) any other decision made under a provision of this Chapter that is specified in the
regulations.

listing event means any of the following events:
(a) a property becoming a declared World Heritage property;
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(b) achange in the world heritage values of a declared World Heritage property:
(c) a place becoming a National Heritage place;

(d) achange in the National Heritage values included in the National Heritage List for
a National Heritage place:

(e¢) a place becoming a Commonwealith Herilage place;

(P achange in the Commonwealth Heritage values included in the Commonwealth
Heritage List for a Commonwealth Heritage place;

(g) awetland becoming a declared Ramsar wetland;
(h) achange in the boundaries of any of the following:
(i) a World Heritage property;
(i) a National Heritage place;
(i1i) a Commonwealih Heritage place;
(iv) adeclared Ramsar wetland;
(v) the Great Barrier Reef Marine Park;
(1) aspecies becoming a listed threatened species;
(j) an ecological community becoming a listed threatened ecological community;

(k) a listed threatened species or a listed threatened ecological community becoming
listed in another category representing a higher degree of endangerment;

(1) aspecies becoming a listed migratory species;
(m) any other event of a kind specified in the regulations.

(2) This section applies if:

(a) the Minister has, before or after the commencement of this section, decided under
section 75 (the primary decision) whether an action (the relevant action) is a
controlted action (whether the decision is that the action is a controlled action, or
that the action is not a controlled action); and

(b) at a time that is after the commencement of this section and after the primary
decision was made, a listing event occurs.

(3) The validity of the primary decision, or any other approval process decision made in
relation to the relevant action before the listing event occurred, is not affected by the
listing event, nor can it be revoked, varied, suspended, challenged, reviewed, set aside or
called in question because of, or for reasons relating to, the listing event.

(4) After the listing event occurs, the listing event is to be disregarded:

(2) in making any further approval process decision in relation to the relevant action;
and

(b) in doing anything under this Chapter, in relation to the relevant action, because of
the making of an approval process decision in relation to the relevant action
(whether that approval process deciston is or was made before or afier the listing
event occurred).

(5) This section has effect despite any other provision of this Act and despite any other faw.

Part 11A—Interpretation

170D References to business days are references to Canberra buosiness days

A reference in this Chapler to a business day is a reference to a day that is a business day
in Canberra.

Division 2—Bioregional plans
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k76 Bioregional plans

(1) The Minister may prepare a bioregional plan for a bioregion that is within a
Commonsvealih area. I preparing the plan, the Minister must carry out public
consultation on a draft of the plan in accordance with the regulations.

(2) The Minister may, on behalf of the Commonwealth, co-operate with a State or a
self-governing Territory, an agency of a State or of a self-governing Territory, or any
other person in the preparation of a bioregional plan for a bioregion that is not wholly
within a Commonwealth area.

(3) The co-operation may include giving financial or other assistance.

(4) A bioregional plan may include provisions about all or any of the following;
(a) the components of biodiversity, their distribution and conservation status;
(b) important economic and social values;
(ba) heritage values of places;
(c) objeclives relating to biodiversity and other values;
(d) priorities, strategies and actions to achieve the objectives;
(e) mechanisms for community involvement in implementing the plan;
(f) measures for monitoring and reviewing the plan.

(4A) A bioregional plan prepared under subsection (1) or (2) is not a legislative instrument.

(5) Subject to this Act, the Minister must have regard 10 a bioregional plan in making any
decision under this Act ta which the plan is relevant.

Subdivision AA—Approved conservation advice

266B Approved conservation advice for listed threatened species and listed threatened
cecological communities

Minister to ensure there is approved conservation advice

(1) The Minister must ensure that there is approved conservation advice for each listed
threatened species {(except one that is extincl or that is a conservation dependent species),
and each listed threatened ecological community, at all times while the species or
community continues to be listed.

(2) For this purpose, approved conservation advice is a document, approved in writing by
the Minister (and as changed from time to time in accordance with subsection (3)), that
contains:

(3) a statement thal sets out:
(1) the grounds on which the species or community is eligible to be included in
the category in which it is listed; and
(11) the main factors that are the cause of it being so eligible; and
(b) either:
(i) information about what could appropriately be done 1o stop the decline of, or
support the recovery of, the species or community; or

(ii) a statement to the ¢ffect that there is nothing that could appropriately be done
to stop the decline of. or support Lhe recovery of, the species or community.

Changing approved conservation advice

(3) The Minister may, in writing, approve changes to approved conservation advice.
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Consultation with Scientific Committee

If the Minister proposes to approve a document as approved conservation advice, the
Minister must consult the Scientific Committee about the document, unless its content is
substantially the same as material that the Committee has previously provided to the
Minister.

If the Minister proposes to approve a change to approved conservation advice, the
Minister must consult the Scientific Committee about the change, unless the change is
substantially the same as a change that the Scientific Committee has previously advised
the Minister shiould be made.

Publication requirements

If the Minister approves a document as approved conservation advice, the Minister must:

(a) within 10 days of the approval of the documernt, publish the approved conservation
advice on the internet; and

(b) comply with any other publication requirements of the regulations.

If the Minister approves a change to approved conservation advice, the Minjster must:

(a) within 10 days of the approval of the change, publish the advice, as changed, on the
internet; and

(b) comply with any other publication requirements of the regulations.

Instruments of approval are not legislative instruments

An instrument of approval under subsection (2) or (3) is not a legislative instrument.

269A Making or adopting a recovery plan

(M

2)

&)

Application

This section applies only if the Minister’s most recent decision under section 269AA in

relation to a listed threatened species (except one that is extinct or that is a conservation

dependent species) or a listed threatened ecological community is to have a recovery plan

for the species or commiunity.

Note:  Subsection 273(1) sets a deadline of 3 years from the decision for e-nsurinf that
)

a recovery plan is in force for the species or community. Subsection 273(
allows that period to be extended.

Matking a plan

The Minister may make a written recovery plan for the purposes of the protection,
conservation and management of:
(a) a listed threatened species (except one that is extinct or is a conservation dependent
species); or
(b) a listed threatened ecological community.

Muking a plan jointly with a State or Tervitory

The Minister may make a written recovery plan for the purposes of the protection,
conservation and management of a listed threatened species (except one that is extinct or
is a conservation dependent species) or a listed threatened ecological community jointly
with one or more of the States and self-governing Terrifories in which the species or
community occurs, or with agencies of one or more of those States and Territories.
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Content of a plan

(1) The Minister must not make a recovery plan under subsection (2) or (3) unless the plan
meets the requirements of section 270.

Prerequisites 1o making a plan

(5) Before making a recovery plan under subsection (2) or (3) for a listed threatened species
or listed threatened ccological community, the Minister must:

(a) consult the appropriate Minister of each State and self-governing Territory in
which the species or community occurs, and in which actions that the plan would
provide for would occur, with a view to:

(i) taking the views of each ol those Stales and Territories into account in making
the plan under subsection (2); or
(ii) making the plan jointly under subsection (3);
unless the species or community occurs only in a Commonwealth area; and
(b) consider the advice of the Scientific Committee given under section 274; and

(¢) consult about the plan and consider comments in accordance with sections 275 and
276.

Limits on making a plan

(6) The Minister must not make a recovery plan under subsection (2) for a species or
ecological community that occurs wholly or partly outside a Commonwealth area unless
the Minister is satisfied that it is not reasonably practicable, within the period of 3 years
referred to in subsection 273(1), to make the plan under subsection (3) of this section
with each State or Territory:

(a) in which the species or community occurs; and

(b) in which actions that the plar would provide for would occur, if the plan were
made under subsection (2) of this section.

Adopfting a Stale or Territory plan

(7) The Minister may, by instrument in writing, adopt as a recovery plan a plan made by a
y, by g adop ry plana p
State, a self-governing Territory or an agency of a State or self-governing Territory
(whether or not the plan is in force in the State or Territory). The Minister may adopt the
plan with such modifications as are specified in the instrument. This subsection has
effect subject to section 277.

Note:  Section 277 requires that:

(a) an adopted plan have the content required for a recovery plan by
section 270: and

(b) there has been adequate consultation in making the plan adopted; and
(c) the Minister consutt the Scientific Committee about the content of the plan.

Lffect of adopting a plan

(8) A plan adopted under subsection (7) has effect as if it had been made under
subsection (2) (whether it was adopted with moditications or not).

270 Content of recovery plans

(1} A recovery plan must provide for the research and management actions necessary to stop
the decline of, and support the recovery of, the listed threatened species or listed
threatened ecological community concerned so that its chances of long-term survival in
nature are maximised.
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(2) In particular, a recovery plan must (subject to subsection (2A)):

(a) state the objectives to be achieved (for example, removing a species or community
from a list, or indefinite protection of existing populations of a species or
community); and

(b) state criteria against which achievement of the objectives is to be measured (for
example, a specified number and distribution of viable populations of a species or
community, or the abatement of threats to a species or community); and

(c) specify the actions needed to achieve the objectives; and
(ca) identify threats to the species or community; and

(d) identify the habitats that are critical to the survival of the species or community
concerned and the actions needed to protect those habitats; and

(e) identify any populations of the species or community concerned that are under
particular pressure of survival and the actions needed to protect those populations;
and

(f) state the estimated duration and cost of the recovery process; and
(g) identify:
(1) interests that will be affected by the plan’s implementation; and
(if) organisations or persons who will be involved in evaluating the performance
of the recovery plan; and

(h) specify any major benefits to native species or ecological communities (other than
those to which the plan relates) that will be affected by the plan’s implementation;
and

(j) meet prescribed criteria (if any) and contain provisions of a prescribed kind (if
any).

(2A) A recovery plan need only address the matters mentioned in paragraphs (2)(d), (e), (f),
(g) and (h) to the extent to which it is practicable to do so.

(3) In making a recovery plan, regard must be had to:
(a) the objects of this Act; and

(b) the most efficient and effective use of the resources that are atlocated for the
conservation of species and ecological communities; and

(c) minimising any significant adverse social and economic impacts, consistently with
the principles of ecologically sustainable development; and

(d) meeting Australia’s obligations under international agreements between Australia
and one or more countries relevant to the species or ecological community to which
the plan relates; and

(¢) the role and interests of indigenous people in the conservation of Australia’s
biodiversity.

270A Decision whether to have a threat abatement plan

Decision

(1) The Minister may at any time decide whether to have a threat abatemen plan for a
threatening process in the list of key threatening processes established under section [83.
The Mintster must do s50:

(a) within 90 days of the threatening process being included in the list; and

(b) within 5 vears of the last decision whether to have a threat abatement plan for the
process, if thai decision was not to have a threat abatement plan for the process.
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Basis for decision

The Minister must decide to have a threat abaternent plan for the process if he or she
believes that having and implementing a threat abatement plan is a feasible, effective and
efficient way to abate the process. The Minister must decide not to have a threat
abatement plan if he or she does not believe that.

Consullation before making a decision

Before making a decision under this section, the Minister must:
(a) request the Scientific Committee to give advice within a specified period; and
(b) take reasonable steps to request any Commonwealth agency, any State, any
self-governing Territory, and any agency of a State or self-governing Territory, that
would be affected by or interested in abatement of the process to give advice within
a specified period;
on the feasibility, effectiveness or efficiency of having and implementing a threat
abatement plan to abate the process.

Consulting others

Subsection (3) does not prevent the Minister from requesting any other person or body to
give advice within a specified period on the feasibility, effectiveness or efficiency of
having and implementing a threat abatement plan to abate the process.

Request may be made before listing

A request for advice on the feasibility, effectiveness or efficiency of having and
implementing a threat abatement plan to abate the process may be made before or after
the process is included in the list of key threatening processes established under
section | 83.

Time for giving advice

The Minister must not make a decision whether to have a threat abatement plan for the
process before the end of the period within which he or she has requested a person or
body to give advice on the feasibility, effectiveness or efficiency of having and
implementing a threat abatement plan to abate the process.

Considering views expressed in consuliation

When the Minister is making a decision under this section, he or she must consider the
advice that a person or body gave on request within the period specified in the request.

Publishing decision and reasons

The Minister must publish in accordance with the regulations (if any):

(a) adecision whether or not to have a threat abatement plan for a key threatening
process; and
(b) the Minister’s reasons for the decision.

Special yules for processes included in original list

Subsections (3), (4). (5). (6) and (7) do not apply in relation to a decision about a process
imcluded ia the list under section 183 as first established.
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270B Making or adopting a threat abatement plan
Application

(1) This section applies only if the Minister’s most recent decision under section 270A in
relation to a key threatening process is to have a thireat abatement plan for the process.

Note:  Section 273 sets a deadline of 3 years from the decision for ensuring that a
threat abatement plan is in force for the process.

Making a plan

(2) The Minister may make a written threat abatement plan for the purposes of reducing the
cffcct of the process.

Muking a plan jointly with a State or Territory

(3) The Minister may make a written threat abatement plan for the purposes of reducing the
effect of the process, jointly with the States and self-governing Tertitories in which the
process occurs or with agencies of those States and Territories.

Content of a plan

(4) The Minister must not make a threat abatement plan under subsection (2) or (3) unless
the plan meets the requirements of section 271.

Prerequisites (o making a plan

(5) Before making a threat abatement plan for the process under subsection (2) or (3), the
Minister must:

(a) consult the appropriate Minister of each State and self-governing Territory in
which the process oceurs, with a view to:

(1) taking the views of each of those States and Territories into account in makisng
the plan under subsection (2); or

(i) making the plan jointly under subsection (3);
unless the process occurs only in a Commonwealth area; and
(b) consider the advice of the Scientific Committee given under section 274; and

(c) consull about the plan and consider comments in accordance with sections 275 and
276.

Limits on making a plan

(6) The Minisier must not make a threat abatement plan under subsection (2) for a process
that occurs wholly or partly outside a Commonwealth area unless the Minister is satisfied
that it is not reasonably practicable to make the plan:

(a) jointly with each of the States and self-governing Territories in which the process
occurs; and

(b) within 3 years of the decision to have the plan.

Adopting a State or Tervitory plan

(7) The Minister may, by instrument in writing, adopt as a threat abatement plan for the
process a plan made by a State, a self-governing Territory or an agency of a State or
self-governing Territory (whether or not the plan is in force in the State or Tesrilory).
The Minister may adopt the plan with such modifications as are specified in the
instrument. This subsection has effect subject to section 277.
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Note:  Section 277 requires that:

(a) an adopted ptan have the content required for a threat abatement pian by
section 27t: and

(b) there has been adequate consultation in making the plan adopted; and
(c) the Minister consult the Scientific Committee about the content of the plan.

Effect of adopting a plan

(8) A plan adopled under subsection (7) has effect as if it had been made under
subsection (2), whether it was adopted with modifications or not.

271 Content of threat abatement plans

(1) A threat abatement plan must provide for the research, management and other actions
necessary to reduce the key threatening process concerned to an acceptable level in order
to maximise the chances of the long-term survival in nature of native species and
ecological communities affected by the process.

(2) In particular, a threat abatement plan must:
(a) state the objectives to be achieved; and
(b) state criteria against which achievement of the objectives is to be measured; and
(c) specify the actions needed to achieve the objectives; and
(g) meet prescribed criteria (if any) and contain provisions of a prescribed kind (if
any).

(3) In making a threat abatement plan, regard must be had 1o:
(a) the objects of this Act; and

(b) the most efficient and effective use of the resources that are allocated for the
conservation of species and ecological communities; and

(c¢) minimising any significant adverse social and economic impacts consistently with
the principles of ecotogically sustainable development; and

(d) meeting Australia’s obligations under international agreements between Australia
and one or more countries relevant to the species or ecological community
threatened by the key threatening process that is the subject of the plan; and

(e) the role and interests of indigenous people in the conservation of Austrafia’s
biodiversity.

(4) A threat abatement plan may:
(a) state the estimated duration and cost of the threal abatement process; and

(b) identify organisations or persons who will be involved in evaluating the
performance of the threat abatement plan; and

(c) specity any major ecological matters (other than the species or communities
threatened by the key threatening process that is the subject of the plan) that will be
affected by the plan’s implementation.

(5) Subsection (4) does not Himit the matters that a threat abatement plan may include.

272 Lradication of non-native species

[F:

(a) the actions specifiet under paragraph 27(0(2)(c) in a recovery plan, or under
paragraph 271(2)(c) in a threal abatement plan, include the cradication of a
nogi-native species; and

(b) the species is threatened in a country in which its native habitat occurs:
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the recovery plan, or threal abatement plan, must require the Commonwealth to offer to
provide stock of the species to that country before the eradication proceeds.

273 Ensuring plans are in force

When a plan comes into force

(1A) A recovery plan or a threat abatement plan comes into force on the day on which it is
made or adopted, or on a later day specified by the Minister in writing.

Deadline for recovery plan

(1) Subject to subseclion (2), a recovery ptan for a listied threatened species or a listed
threatened ecological community must be made and in force within 3 years of the
decision under section 269AA 10 have the plan.

(2) The Minister may, in writing, extend the period within which a recovery plan must be
made. Only one extension can be granted for the making of the plan, and the perjod of
the extension must not be more than 3 years.

Ensuring recovery plan is in force

(3) Once the first recovery plan for a listed threatened species or a [isted threatened
ecological community is in force, the Minister must exercise his or her powers under this
Subdivision to ensure that a recovery plan is in force for the species or community until
the Minister decides under section 269AA not to have a recovery plan for the species or
community.

Note:  The Minister may revoke a recovery plan for a listed threatened species or a
listed threatened ecological community if the Minister decides under

section 269A A not to have a recovery plan for the species or community. See
section 283A.

Deadline for threat abatement plan

(4) A threat abatement plan for a key threatening process must be made and in force within 3
years of the decision under section 270A to have the plan.

Ensuring threat abatement plan is in force

(5) Once the first threat abatement plan for a key threatening process is in force, the Minister
must exercise his or her powers under this Subdivision to ensure that a threat abatement
plan is in force for the process until the Minister decides under section 270A not to have
a threat abatement plan for the process.

Note: The Minister may revake a threat abatemen( ptan for a key threatening process if the
Minister decides under section 270A niot to have a threat abatement plan for the
process. See section 283A.,

274 Scientific Committee to advise on plans

(1) The Minister must obtain and consider the advice of the Scientific Commitiee on:
(a) the content of recovery and threat abatement plans; and
(b) the times within which, and the order in which, such plans should be made.

(2) In giving advice about a recovery plan, the Scientific Committee must take into account
the following maters:

(2) the degree of threat ta the survival in nature of the species or ecological community
in question;
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(b) the potential for the species or community to recover;

(c) the genetic distinctiveness of the species or community;

(d) the importance of the species or community to the ecosystem;
(e) the value to humanity of the species or community;

(f) the efficient and effective use of the resources allocated to the conservation of
species and ecological communities.

(3) In giving advice about a threat abatement plan, the Scientific Committee must take into
accouni the following matters:

(a) the degree of threat that the key threatening process in question poses to the
survival in nature of species and ecological communities;

(b) the potential of species and ecological communities so threatened to recover;

(c) the efficient and effective use of the resources allocated to the conservation of
species and ecological communities.

275 Consultation on plans

(1) Before making a recovery plan or threat abatement plan under this Subdivision, the
Minister must:

(a) take reasonable steps to ensure that copies of the proposed plan are available for
purchase, for a reasonable price, at prescribed places in each State and
self-governing territory; and

(b) give a copy of it, together with a notice of a kind referred 1o in subsection (2), fo
the Scientific Committee; and

(c) cause the notice to be published:
(1) inthe Gazelte; and

(i1) in a daily newspaper that circulates generally in each State, and seif-governing
Territory, in which the relevant Jisted threatened native species, listed
(hreatened ecological community or key threatening process occurs; and

(iii) in any other way required by the regulations (if any).

(2) The notice must:
(a) specify the places where copies of the proposed ptan may be purchased; and
(b) invite persons to make written comiments about the proposed plan; and
(c) specify:
(i) an address for lodgment of comments; and
(ii) a day by which comments must be made.

(3) The day specified must not be a day cccurring within 3 montfs after the notice is
published in the Gazeile.

276 Consideration of comments

The Minister:
(a) must, in accordance with (he regulations (if any), consider all comments on &
proposed recovery plan or threat abatement plan made in response to an invitation
under section 275; and

(b) may revise the plan to take account of those comments.

277 Adaption of State plans

(1) The Minister must not adopt a plan as a recovery plan or a threat abatement plan under
this Subdivision unless:
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(a) the Minister is satisfied that an appropriate level of consultation has been
undertaken in making the plan; and

(b) the plan meets the requirements of section 270 or 271, as the case requires.

(2) Before adopting a plan, the Minister must obtain and consider advice from the Scientific
Committee on the content of the plan.

278 Publication of plans

(1) As soon as practicable after the Minister makes or adapts a recovery plan or a threat
abatement plan under this Subdivision, the Minister must:

(a) make copies of the plan available for purchase, for a reasonable price, at a
prescribed place in each State and self-governing Territory; and

(b) give notice of the making or adopting of each such plan; and
(c) publish the notice:
() in the Gazetre; and

(ii) m a daily newspaper that circulates generally in each State, and self-governing
Territory; and

(iif) in any other way required by the regulations (i any).

(2) The notice must:
(a) state that the Minister has made or adopted the plan; and
(b) specify the day on which the plan comes into force; and
(c) specify the places where copies of the plan may be purchased.

279 Variation of plans by the Minister

(1) The Minister may, at any time, review a recovery plan or threat abatement plan that has
been made or adopted under this Subdivision and consider whether a variation of it is
necessary.

(2) Each plan must be reviewed by the Minister at intervals of not longer than 5 years.

(3) If the Minister considers that a variation of a plan is necessary, the Minister may, subject
to subsections (4), (5), (6) and (7), vary the plan.

(4) The Minister must not vary a plan, unless the plan, as so varied, continues to meet the
requirements of section 270 or 271, as the case requires.

(5) Before varying a plan, the Minister must obtain and consider advice from the Scientific
Committee on the content of the variation.

(6) If the Minister has made a plan jointly with, or adopted a plan that has been made by, a
State or self-povemning Terrilory, or an agency of a State or self-governing Territory, the
Minister must seek the co-operation of that State or Territory, or thal agency, with a view
to varying the plan.

(7) Sections 275,276 and 278 apply to the variation of a plan in the same way that those
sections apply to the making of a recovery plan or threat abatement plan.

280 Variation by a State or Territory of joint plans and plans adopted by the Minister

(1) If a State or self-governing Territory varies a plan that:

{a) the Minister has made jointty with the State or self-governing Territory, or an
agency of the State or Territory; or

(b) has been adopled by the Minister as a recovery plan or a threat abatement plan;
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the variation is of no effect for the purposes of this Act unless it is approved by the
Minister.

(2) Before approving a variation, the Minister must obtain and consider advice from the
Scientific Committee on the contenl of the variation.

(3) The Minister must not approve a variation unless satisfied that:
(a) an appropriate level of consultation was undertaken in varying the plan; and

(b) the plan, as so varied, continues to meet the requirements of section 270 or 271, as
the case requires.

(4) 1f the Minister approves a variation of a plan, the pian has effect as so varied on and after
the date of the approval, or such later date as the Minisier determines in writing.

(5) Section 278 applies to the variation of a plan in the same way that it applies to the
making of a recovery plan or threat abatement plan.

283 Plans may cover more than one species etc.

(1) A recovery plan made or adopted under this Subdivision may deal with one or more
listed threatened species and/or one or more listed ecological communities.

(2) A threat abatement ptan made or adopted under this Subdivision may deal with one or
more key threatening processes.

283A Revoking a plan

(1) The Minister may, by legislative instrument:
(a) revoke a recovery plan for a listed threatened species or a listed threatened
ecologicaf community if the Minister decides under section 269A A not to have a
recovery plan for the species or community; or

(b) revoke a threat abatement plan for a key threatening process if the Minister decides
under section 270A not to have a threat abatement plan for the process.

(2) The Minister must publish in accordance with the regulations (if any):
(a) the instrument revoking the plan; and
(b) the Minister’s reasons for revoking the plan.

316 Making plans

Minister must make plan

(1) The Minister must make 2 written plan for managing a property that is incfuded in the
World Heritage List and is entirely within one or imore Commonwealth areas. The
Minister must do so as soon as practicable afier the propesty:

(a) is included in the World Heritage List; or
(b) becomes entirely within one or more Commonwealth areas.

Amending and replacing plan

(2) The Minister may make a written plan amending. or revoking and replacing, a plan made
under subsection (1) or this subsection.

Requirements for plan

(3) A plan must not be inconsistent with:
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(a) Australia’s obligations under the World Heritage Convention; or
(b) the Australian World Heritage management principles.

Note:  Section 323 explains what Australian World Heritage management principles
are.

Ensuring plans reflect current management principles

(4) If the Australian World Heritage management principles change so that a plan (the
earlier plan) is inconsistent with them, the Minister must make another plan:

(a) amending the earlier plan so it is nol inconsisient with them; or
(b) revoking and replacing the earlier plan.

Plan may be in same document as another plan

(5) To avoid doubt, a plan under this section for a property may be in the same document as:
(a) a plan under this section for another property; or

(b) a plan that this Act or another law of the Commonwealth requires or permits to be
prepared.

Commonweulth reserves

(6) Despite subsections (1) and (2), the Minister may not make a plan for so much of a
property as is in a Commonwealth reserve.

Note: A management plan must be prepared under Division 4 for a Commonwealth
reserve, taking account of Australia’s obligations under the World Heritage
Convention.

Heard Island and McDonald slands

(7) Despite subsections (1) and (2), the Minister may not make a plan for so much of a
property as is in the Territory of Heard Island and McDonald slands and covered by a
plan:

(a) that is in operation under the Environment Protection and Management Ordinance
1987 of that Territory; and
(b) that the Minister is satisfied is not inconsjstent with:
(i) Australia’s obligations under the World Heritage Convention; or
(i1) the Australian World Heritage management principles.

Subdivision E—Managing World Heritage properties in States and self-governing Territorics

320 Application

This Subdivision applies in relation to a property that:
(a) s
(i) in a State; or
(i1) in a self-governing Territory; or
(iii) on, over or under the seabed vested in a State by the Coasral Waters (State
Title) Act 1980 or in the Northern Territory by the Coastal Waters (Northern
Territory Title) Act 1980, and

(b) is not entirely within one or more Commonwealth areas.
321 Co-operating to prepare and implement plans

(1) This section applies in relation to a property that is included in the World Heritage List.
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(2) The Commonwealth must use its best endeavours to ensure a plan for managing the
property in a way that is not inconsistent with Australia’s obfigations under the World
Heritage Convention or the Australian World Heritage management principles is
prepared and implemented in co-operation with the State or Territory.

Note:  The Commonwealth and the State or Territory could make a bilateral
agreement adopting the plan and providing for its implementation.

(3) Subsection (2) does not apply in relation to so much of a property as is in the Great
Barrier Reef Marine Park,

Note: A zoning plan must be prepared under the Greas Barrier Reef Marine Park Act 1975
for areas that are part of the Great Barrier Reef Marine Park. In preparing a zoning
plan, regard must be had to the Australian World Heritage management principles.

322 Commonwealth responsibilities

(1) This section applies in relation to a property that is a declared World Heritage property.

(2) The Commonwealth and each Commonwealth agency must take all reasonable steps to

ensure it exercises its powers and performs its functions in relation to the property in a
way that is not inconsistent with:

(a) the World Heritage Convention; and
(b) the Australian World Heritage management principles; and

(c) if the property is on the World Heritage List and a plan for managing the property
has been prepared as described in section 321—that plan.

323 Australian World Heritage management principles

(1) The regulations must prescribe principles for the management of natural heritage and
cultural heritage. The principles prescribed are the Australian World Herituge
management principles,

(2) Before the Governor-General makes regulations prescribing principles, the Minister must
be satisfied that the principles to be prescribed are consistent with Australia’s obligations
under the World Heritage Convention.

(3) In this section:
cultural heritage has the meaning given by the World Heritage Convention.

natural heritage has the meaning given by the World Heritage Convention.

324X Plans and Commonwealth responsibilities

(1) This section applies to a National Heritage place that is not entirely within one or more
Commonwealth areas and is:

() in a State; or
(b) i a seli-governing Territory: or
(¢) on, over or under the seabed vested in a State by the Coastal Waters (State Title)

Act 1980 or in the Northern Territory by the Coastal Waters (Northern Territory
Title) Act 1980.

(2) The Commonwealth must use its best endeavours to ensure a plan for managing the
place, that is not inconsistent with the National Heritage management principles, is
prepared and implemented in co-operation with the State or Territory.

(2A) Subsection (2) does not apply in relation to so much of a place as is in the Great Barrier
Reef Marine Park.
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Note: A zoning plan must be prepared under the Great Barrier Reef Marine Park Act
1975 for areas that are part of the Great Barrier Reef Marine Park. In preparing
a zoning plan, regard must be had to the National Heritage management
principles.

(3) The Commonwealth, and each Commonwealth agency, must take all reasonable steps to
ensure it exercises its powers and performs its functions in relation to the place in a way
that is not inconsistent with:

(a) the National Heritage management principles; or
(b) the plan for managing the place, if one has been prepared under subsection (2).

Subdivision E—The National Heritage management principles

324Y National Heritage management principles

(1) The regulations must prescribe principles for managing National Heritage places. The
principles prescribed are the National Heritage management principles.

(2) The regulations may prescribe obligations to implement or give effect to the National
Heritage management principles if the obligations relate to:
(a) a constitutional corporation, the Commonwealth or a Commonwealth agency; or
(b) trade or commerce:
(i) between Australia and another country; or
(1) between 2 States; or
(iii) between a State and Territory; or
(iv) between 2 Territories; or
(c) either or both of the following:
(i) a Commonwealth area;
(i) a Territory; or
(d) the National Heritage values, to the extent that they are indigenous heritage values,
of a National Heritage place; or

(e) the National Heritage values of a National Heritage place in an area in respect of
which Ausiralia has obligations under Article 8 of the Biodiversity Convention.

(3) A person must comply with the regulations to the extent that they impaose obligations on
the person.

(4)Paragraph (2)(e) applies only to a prescribed obligation that is appropriate and adapted to give
effect to Australia’s obligations under Article 8 of the Biodiversity Convention.

Subdivision E—Management of wetlands in States and self-governing Territories
332 Application
This Subdivision applies in relation to a wetland that:
(a) is:
(1) in a State; or
(1) in a self-governing Territory; or

(1i1) on, over or undet the scabed vested in a State by the Coastal Waters
(State Tile) Act 1980 or in the Northern Territory by the Coastal Waters
(Northern Territory Title) Act 1980; and

(b) is not entirely within one or more Commonwealth areas.
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333 Co-operating to prepare and implement plans

(1) This section applies in relation to a wetland that is included in the List of Wetlands
of International Importance kept under the Ramsar Convention.

(2) The Commonwealth must use its best endeavours 1o ensure a plan for managing
the wetland in a way that is not inconsistent with Australia’s obligations under
the Ramsar Convention or the Australian Ramsar management principles is
prepared and implemented in co-operation with the State or Territory.

Note: The Commonwealth and the State or Territory could make a bilateral agreement adopting the
plan and providing for its implementation.

334 Commonwealth responsibilities
(1) This section applies in relation to a wetland that 1s a declared Ramsar wetland.

(2) The Commonwealth and each Commonwealth agency must take all reasonable
steps to ensure it exercises its powers and performs its functions in relation to
the wetland 1n a way that is not inconsistent with:

(a) the Ramsar Convention; and
(b) the Australian Ramsar management principles; and

(c) if the welland is included in the List of Wetlands of International mportance
kept under the Ramsar Convention and a plan for managing the property has
been prepared as described in section 333—that plan.

Subdivision F—Australian Ramsar management principles
335 Australian Ramsar management principles

(1) The regulations must prescribe principles for the management of wetlands
included in the List of Wetlands of International Importance kept under the
Ramsar Conventjon. The principles prescribed are the Australian Ramsar
management principles.

(2) Before the Governor-General makes regulations prescribing principles, the
Minister must be satisfied that the principles to be prescribed are consistent with
Australia’s obligations under the Ramsar Convention.

391 Minpister must consider precautionary principle in making decisions

Taking account of precautionary principle

(1) The Minister musl take account of (he precautionary principle in making a decision listed
in the table in subsection (3), to the extent he or she can do so consistently with the other
provisions of this Act.

Precautionary principle

(2) The precantionary principle is that lack of full scientific certainty should not be used as
a reason for postponing a measure [o prevent degradation of the environment where there
are threats of serious or irreversible environmental dainage.
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Decisions in which precautionary principle must be considered

(3) The decisions are:

Decisions in which precautiovary principle must be considered

Section decision is

{tem Nature of decision
made under
1 75 whether an action is a controlted action
2 133 whether or not to approve the taking of an action
Chapter 8—Definitions

Part 23—Definitions
Division 1—Some definitions relating to particular topics

Subdivision A—Actions

523 Actions

(1) Subject to this Subdivision, aciion includes:
(a) a project; and
{b) a development; and
(¢) an undertaking; and
(d) an activity or series of acftivities; and
(e) an alteration of any of the things mentioned in paragraph (2), (b), (c) or (d).

524 Things that are not actions

(1) This section applies to a decision by each of the following kinds of person (government
body):

(a) the Commonwealth;

(b) a Commonwealth agency:

(c) a State;

(d) aself-governing Territory;

(e) an agency of a State or self-governing Territory;

(f) an authority established by a law applying in a Territory that is not a self-governing
Territory.

(2) A decision by a government body to grant a governmental authorisation (howevey
described) for another person to take an action is not an action.

(3) To avoid doubt, a decision by the Commonwealth or a Commonwealth agency to grant a
governmental authorisation under one of the following Acts is not an action:
(a) the Cusioms Act 1901,
(b) the Export Control Act 1982,
(¢} the Export Finance and Insurance Corporation Act 1991;
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(@) the Fisheries Management Act 1991,
(e) the Foreign Acquisitions and Takeovers Act 1975;
() the Offshore Petroleiwm and Greenhouse Gas Storage Act 2006,
(8) the Biosecurity Act 2015,
() the Competition and Consumer Acr 2010.
This subsection does not limit this section.

524A Provision of grant funding is not an action

Provision of funding by way of a grant by one of the following is not an action:
(a) the Commonwealth;
(b) a Commonwealth agency;
(c) a State;
(d) a self-governing Territory;
(e) an agency of a State or self-governing Terrilory;

() an authority established by a law applying in a Territory that is not a self-govermng
Territory.

Subdivision C—Entities

526 Subsidiaries of bodies corporate

The question whether a body corporate is a subsidiary of a body or company is to be
determined in the same way as the question whether a body corporate is a subsidiary of
another body corporaie is determined for the purposes of the Corporations Act 2001.

Subdivision D—Criminal law

527 Convictions

A reference in this Act to a conviction of a person of an offence includes a reference to
making an order under section 19B of the Crimes Act 7914 in relation to the person in
respect ol the offence.

Subdivision F—Impacts

S27E Meaning of impact

(1) For the purposes of this Act, an event or circumstance (s an impact of an action taken by
a person if:
(a) the event or circumstance is a direct consequence of the action; or

(b) for an event or circumstance that is an indirect consequence of the action—subject
1o subsection (2), the action is a substantial cause of that event or circumstance.

(2) For the purposes of paragraph (1)(b). if:
(a) a person (the primary person) lakes an action ((he primary action); and
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(b) as a consequesice of the primary action, another person (the secondary person)
takes another action (the seconduary action); and

(c) the secondary action is not taken at the direction or request of the primary person;
and

(d) an event or circumstance is a consequence of the secondary action;
then that event or circumstance is an impact of the primary action only if:
(e) the primary action facilitates, to a major extent, the secondary action; and
(f) the secondary action is:
(i) within the contemplation of the primary person; or
(i1) areasonably foreseeable consequence of the primary action; and
(g) the event or circumstance is:
(i) within the contemplation of the primary person; or
(ii) areasonably foreseeable conseguence of the secondary actton.

Division 2—General hist of definitions

528 Definitions
In this Act, unless the contrary intention appears:
accredited authorisation process has the meaning given by subsection 33(2A).
accredited management arrangement has the meaning given by subsection 33(2).
acquisition of property has the meaning given by subsection 519(2).
action has the meaning given by Subdivision A of Division | of Part 23.

agency of a State or self-governing Territory means:
(a) a Minsster of the State or Territory; or

(b) a body corporate established for a public purpose by a law of the State or Territory;
or

(c) a body corporate established by:
(i) the Governor of the State; or

(i) if the Territory is the Australian Capital Territory—the Governor-General
acting in relation to the Australian Capital Territory; or

(i1i) if the Territory is the Northern Territory or Nosfolk Istand—the Administrator
of the Territory; or

(iv) a Minister of the State or Territory;
otherwise than by or under a law of the State or Territory; or

(d) a company in which the whole of the shares or stock, ar shares or stock carrying
more than one-half of the voting power, is or are owned by or on behalf of the State
or Territory; or

(e) a body corporate that is a subsidiary of:
(i) a body or company referred to in paragraph (b), (c) or (d); or
(h) a body corporate thal, because of a previous application or previous

applications of this paragraph. is taken to be an agency of the State or
Territory for the purposes of this definition; or

() 4 person holding, or performing the duties of:

(1) an office established by or under a law of the State or Territory (excepl a
judicial office or an office of member of a tribunal); or
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(ii) an appointment made under a law of the State or Territory (except
appointment to a judicial office or an office of member of a tribunal); or

(g) aperson holding, or performing the duties of, an appointment made by:
(1) the Governor of the State; or

(i1) if the Territory is the Australian Capital Territory—the Governor-General
acting in relation to the Australian Capital Territory; or

(iit) if the Territory is the Northern Territory or Norfolk Jsland—the Administrator
of the Territory; or

(iv) a Minister of the State or Territory;
otherwise than by or under a {aw of the State or Territory.

aircraft means an apparatus that can derive support in the atmosphere from the reactions
of the air.

animal means any member, alive or dead, of the animal kingdom (other than a human
being).

unimal reproductive material means;
(a) an embryo, an egg or sperm of an animal; or

(b) any other part, or product, of an animal from which another animal could be
produced.

Antarctic has the same meaning as in the Anrarctic Treaty (Environment Protection) Act
1980.

Apia Convention means the Convention on Conservation of Nature in the South Pacific,
done at Apia, Western Samoa, on 12 Jane 1976, as amended and in force for Australia
from time to time.

Note: 'Il\]he English text of the Convention is set out in Australian Treaty Series 1990
0. 41

approved conservation advice has the meaning given by subsection 266B(2).
arficle includes a substance or a mixture of substances.

artificiully propagated, in relation to a plant or plant reproductive matierial, has e
meaning given by section 527C.

ussess an action includes assess the impacts that the action:
(a) has or will have; or
(b) is likely to have.

assessmen( report has the meaning gtven by subsection {30(2).
Auwustralian aircraft has the meaning given by subsection 5(5).

Australian Biosphere reserve management principles has (he meaning given by
section 340.

Australian Heritage Council means the body established by the Australian Heritage
Council Act 2003.

Australian TUCN reserve management principles has the meaning given by
subsecnion 348(1).

Australinn jurisdiction has the meaning given by subsection 5(5).

Australinn Ramsar management principles has the meaning given by section 335.
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Australian vessel has the meaning given by subsection 5(5).
Australian Whale Suncinary has the meaning given by subsection 225(2).

Australian World Heritage management principles has the meaning given by
section 323.

authorisation process means a process set out in a law of the Commonwealth or a State
or Territory under which actions are authorised.

authorised officer means:
(a) a warden; or
(b) an inspector.

baggage has the meaning given by section 443.
bilateral agreement has the meaning given by subsection 45(2).

bilaterally accredited authorisation process has the meaning given by
subsection 46(2A).

bilaterally accredited management arrangement has the meaning given by
subsection 46(2).

biodiversity means the variability among living organisms from all sources (including
terrestrial, marine and other aquatic ecosystems and the ecological complexes of which
they are part) and inctudes:

(a) diversity within species and between species; and

(b) diverstty of ecosystems.

Biodiversity Convention means the Convention on Biological Diversity done at Rio de
Yaneiro on 5 Jane 1992, as amended and in force for Australia from time to time.

Note:  The English text of this Convention is set out in Australian Treaty Series 1993
No. 32.

biological resources includes genetic resources, organisms, parts of organisms,
populations and any other biotic component of an ecosystem with actual or potential use
or value for humanity.

bioregional assessment, in relation to an area, means the scientific analysis of the
ecology, hydrology and geology of the area for the purpose of assessing the potential
direct and indirect impacts of coal seam gas development or large coal mining
development on water resources in the area, including any impacts of associated salt
production and/or salinity.

bioregional plan means a bioregiona! plan for a bioregion as mentioned in section ) 76.
Biosphere reserve has the meaning given by section 337.
Board means a Board established under section 377.

Bann Convention means the Convention on the Conservation of Migratory Species of
Wild Animals done at Boon on 23 Junre 1979, as amended and in force for Australia from
time (o time.

Note:  The English text of the Convention is set out in Australian Treaty Series 1991
No. 32

bred in captivity, in relation to an animal or animal reproductive material, has the
meaning given by section 527B.
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CAMBA means the Agreement between the Government of Australia and the
Government of the People’s Republic of China for the protection of Migratory Birds and
their Environment done at Canberra on 20 October 1986, as amended and in (orce for
Australia from time to time.

Note: ghe 2I32r1g|ish text of the Agreement is set out in Australian Treaty Series 1988
0.

celacean neans a member of the sub-order Mysticeti or Odontoceti of the Order
Cetacea, and includes:

(a) a part of such a member; and

(b) any animal reproductive material of such a member, or any part of such
reproductive material; and

(c) any product derived from such a member; and
(d) the whole or part of the dead body of such a member; and

(e) any product derived from the dead body, or part of the dead body, of such a
member.

CITES means the Convention on International Trade in Endangered Species of Wild
Fauna and Flora done at Washington on 3 March 1973, as amended and in force for
Australia from time to time.

Note: 'Tl\"}he English text of the Convention is set out in Australian Treaty Series 1976
0. 729,

CITES I species means a species included in the list referred to in section 303CA, where
there is a notation to the effect that the species is included in Appendix | to CITES.

CITES I specimen means a specimen that belongs to a CITES T species, where there is a
notation in the list referred to in section 303CA that déscribes the specimen.

CITES IT species means a species included in the list referred to in section 303CA,
where there is a notation to the etffect that the species is included in Appendix [I to
CITES.

CITES 11 specimen means a specimen that belongs to a CITES Il species, where there is
a notation in the list referred to in section 303CA that describes the specimen.

CITES III species means a species included in the list referred (o in section 303CA,
where there is a notation to the effect that the species is included in Appendix [l to
CITES.

CITES Il specimen meaus a specimen that belongs to a CITES |11 species, where there
is a notation in the list referred to in section 303CA that describes the specimen.

CITES specimen means:
(a) a CITES ] specimen; or
(b) a CITES I specimen, or
(c) a CITES T specimen.

civil penalty provision has the meaning given by section 482.

coal seam gas development means any activity involving coal seam gas cxtraction that
has, or is likely to have, a significant impact on water resources (including any impacts
of associated sait production and/or salinity):

(a) in its own right; or
(b) when considered with other developments, whether past. present or reasonably
foreseeable developments.

92



DEPARTMENT OF THE ENVIRONMENT

coastal sea of Australia or an external Territory has the same meaning as in
subsection 15B(4) of the Acts Interpretation Act 1901

coastal waters of a State or the Northern Territory has the meaning given by section 227.
commercial fishing activity has the meaning given by subsection 390SC(1 A).
commissioner means a person holding an appointment under paragraph 107(1)(a).

Commonwealth agency means:
(a) a Minister; or
(b) a body corporate established for a public purpose by a law of the Commonwealth;
or

(c) abody corporate established by a Minister otherwise than under a law of the
Commonwealth; or

(d) acompany in which the whole of the shares or stock, or shares or stock carrying
more than one-half of the voting power, is or are owned by or on behalf of the
Commonwealth; or

(¢) abody corporale that is a subsidiary of?:
(i) a body or company referred to in paragraph (b), (c) or (d); or
(ii) a body corporate that, because of a previous application or previous

applications of (his paragraph, is taken to be 8 Commonwealth agency for the
purposes of this definition; or

(f) a person holding, or performing the duties of:

(i) an office established by or under a law of the Commonwealth (except a
judicial office or office of member of a tribunal); or

(11) an appointiment made under a law of the Commonwealth (except an
appointment to a judicial office or office of member of a trtbunal); or

(g) 2 person holding, or performing the duties of, an appointment made by the
Governor-General, or by a Minister, otherwise than under a law of the
Commonwealth;

but does not include:

(h) a person holding an office established by or under any of the following Acts, or
holding an appointment made under any of them:

(i) the Northern Territory (Self-Government) Act 1978,
(i) the Norfolk Island Act 1979,
(1i) the Australian Capital Tervitory (Self-Government) Act 1988; or
(i) any of the following:

(i) an Aboriginal Land Trust, or an Aboriginal Lanrd Council, established under
the Aboriginal Land Rights (Northern Territory) Act 1976;

(1) a corporation registered under the Corporarions (Aboriginal and Torres Strait
Islandeyr) Acr 2006;

(iit) the Wreck Bay Aboriginal Community Council established by the Aboriginal
Land Grant (Jervis Bay Territory) 4ci 1986, or

()) acompany prescribed by the regulations for the purposes of this paragraph.
Commonweanlth aircraft has the meaning given by section 403.
Commonwealth area has the meaning given by section 525.
Commonwealth Heritage criferia has the meaning given by subsection 34 1D(1).

Commonwealth Heritage List means the list refesred to in section 341C.
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Commonweulth Herituge management principles has the meaning given by
section 34]Y.

Commonwealth Heritage place has the meaning given by subsection 341C(3).
Commonwealth Heritage value has the meaning given by section 341D.
Commonwealth land has the meaning given by section 27.

Commonwealth marine area has the meaning given by section 24.
Commonwealth reserve means a reserve declared under Division 4 of Part 15.
Commonwealth ship has the meaning given by section 403.

components of biodiversity has the meaning given by subsection 171(3).
conservation agreement means an agreement made under section 305.

conservation dependent: a native species may be included in the conservation
dependent category of the list of threatened native species in accordance with
Subdivision A of Division 1 of Part 13.

conservation dependent species means a listed threatened species that is included in the
conservation dependent category of the list referred to in section 178.

conservation order means an order made under section 464 (with variations (if any)
under section 466 or 469).

conservation zone means a Commonwealth area that is declared to be a conservation
zone under Diviston S of Part 15.

constitutional corporation means a corporation to which paragraph 51(xx) of the
Constitution applies.

continental shelf means the continental shelf (as defined in the Seas and Submerged
Lands Act 1973) of Australia (including its external Territories).

continuation of a use of land, sea or seabed has the meaning given by section 43B.

control: a Commanwealth agency controls a place only if the agency has rights (whether
arising under a law, lease, licence or otherwise) 1o:

(a) occupy or use the place; and

(b) take actions in relation to the place that could potentially have an impact on
heritage values that the place may have.

controlled action has the meaning given by section 67.
controlling provision has the meaning given by section §7.
convict a person of an offence has a meaning affected by section 527.

copy, when used in relation to a warrant issned under section 409 or 416 (or a form of
warrant completed under subsection 409A(6) or 4)6(6)), includes:

(a) acopy sent by fax or other electronic means; or
(b) acopy of acopy so sent.

country includes a place that is a territory, dependency or colony (however described) of
a foreign country.
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critical habitat for a listed threatened species or a listed threatened ecological
community has the meaning given by subsection 207A(4).

critically endangered:

(a) a native species may be included in the critically endangered category of the list of
threatened native species in accordance with Subdivision A of Division } of
Part 13: and

(b) an ecological community may be included in the critically endangered category of
the list of threatened ecological communities in accordance with Subdivision A of
Division 1 of Part 13.

daily newspaper means a newspaper that is ordinarily published on each day thatis a
business day in the place where the newspaper is published, whether or not the
newspaper i1s ordinarily published on other days,

declaration uffected person has the meaning given by subsection 390SE(3).
declared commercial fishing activify has the meaning given by subsection 390SC(1).
declared Ramsar wetland has the meaning given by section 17.

declared State or Terrifory means a State or self-governing Territory that is declared by
the Minister under section SOSE.

declared World Heritage property has the meaning given by section 13.

designated proponent of an action means the person designated under Division 2 of
Part 7 as the proponent of the action.

directed environmental audit has the meaning given by subsection 460(4).
Director means the Director of Natjonal Parks referred to in section S14A.

disease means:

(a) adisease, parasite or pest that, for the purposes of the Quarantine Act 1908, is a
disease in relation to animals; or

(b) adisease, pest or plant that, for the purposes of that Act, is a disease in relation to
plants.

dory means:

(a) a vessel in relation to which a licence or other permission (however described and
whether or not in force) bas been granted under a law of the Commonwealth, a
State or a Territory authorising the vessel to be used in association with a primary
commercial fishing vessel; or

(b) avessel that is used in assoctation with a primary commercial fishing vessel.

Note: A dory might also be known as a tender commercial fishing vessel.
ecological character has the meaning given by subsection 16(3).

ecological communify means the extent in nature in the Australian jurisdiction of an
assemiblage of native species that:

(a) inhabits a particular area in nature; and

(b) meets the additional criteria specitied in the regulations (if any) made for the
pusposes of this definition.

ecologicully sustainable use of natural resources means use of the natural resources
within their capacity to sustain natural processes while maintaining the life-support
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systems of nature and ensuring that the benefit of the use to the present generation does
not diminish the potential to meet the needs and aspirations of future generations.

ecosysfern means a dynamic complex of plant, animal and micro-organism communities
and their non-living environment interacting as a functional unit.

eligible seizable item means anything that would present a danger to a person or that
could be used to assist a person to escape from Jawfut custody.

endangered.

(a) a native species may be included in the endangered category of the list of
threatened native species in accordance with Subdivision A of Division 1 of
Part 13; and

(b) an ecological community may be included in the endangered category of the list of
threatened ecological communities in accordance with Subdivision A of Division |
of Part 13.

environment incfudes:
(a) ecosystems and their constituent parts, including people and communities; and
(b) natural and physical resources; and
(c) the gualities and characteristics of locations, places and areas; and
(d) heritage values of places; and
(e) the social, economic and cultural aspects of a thing mentioned in paragraph (a). (b),

(c) or (d).
environmental authorisation has the meaning given by section 43A.
environmental authority has the meaning given by subsection 458(4).

environmental Iy means:
(a) this Act; or
(b) the regulations; or
() the Greal Barrier Reef Marine Park Act 1973 or
(d) regulations made under the Great Barrier Reef Marine Park Act 1975.

environmental penaliy provision means:
(a) acivil penalty provision under this Act; or
(b) a civil penalty provision under the Great Barrier Reef Marine Park Act 1975.

evidential burden, in relation (o a matter, means the burden ol adducing or pointing to
evidence that suggests a reasonable possibility that the matter exists or does not exist.

evidentia! material has the meaning given by subsection 406(2).

exclusive economic zone means the exclusive economic zone (as defined in the Seas and
Submerged Lands Act 1973) of Australia (including its external Territories).

executing officer, in velation Lo a warrant, means:
(a) the authorised officer named in the warrant as being responsible for executing the
warrant; or
(b) 1if that authorised officer does not intend o be present at the exccution of the
warrant—another anthorised officer whose name has beer written in the warrant by
the authorised officer so named: os

(¢) another authorised officer whose name has been written in the warrant by the
authortsed officer last named in the warrand.
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executive officer of a body corporate has the meaning given by section 493.

extinet: a native species may be included in the extiner category of the list of threatened
native species in accordance with Subdivision A of Division I of Part 13.

extinct in the wild: a native species may be included in the extiner in the wild category
of the [ist of threatened native species in accordance with Subdivtsion A of Division | of
Part 13.

Federal Court means the Federal Court of Australia.

Federal Regisier of Legislative Instruments means the Federal Register of Legislative
Instruments established under the Legis/ative Instruments Act 2003.

Sfish has the same meaning as in the Fisheries Management Act 1991.

Fisheries Minister means the Minister administering the Fisheries Management Act
1991.

Sishing has the same meaning as in the Fisheries Management Act 1991,

Sishing activity has the meaning given by subsection 390SC(2).

Sishing concession has the same meaning as in the Fisheries Management Act 1991.
Soreign whaling vessel has the meaning given by subsection 236(5).

Srisk search has the meaning given by subsection 413(3).

genelic resources means any material of plant, animal, microbial or other origin that
contains functional units of heredity and that has actual or potential value for humanity.

goods has the meaning given by section 443.

Great Barrier Reef Marine Park means the Great Barrier Reef Marine Park established
under the Great Barrier Reef Marine Park Act 1975.

Great Barrier Reef Marine Park Anthorily means the Great Barrier Reef Marine Park
Authority established by the Grear Barrier Reef Marine Park Act 1973,

habitaf means the biophysical medium or media:
(a) occupied (continuously, periodically or occasionally) by an organism or group of
organisms; or
(b) once occupied (continuously, periodically or occasionally) by an organism, or
group of organisms, and into which organisms of that kind have the potential to be
reintroduced.

heritage value of a place includes the place’s natural and cultural environment having
aesthetic, historic, scientific or social significance, or other significance, for current and
{uture gencrations of Australians.

holder means:

(a) in the case of a permit issued under Chapter 5—the person to whom the permit was
issued or transferred, as the case may be; or

(b) in the case of an approval under Part 9—the person named in the approval under
paragraph 133(2)(c).

impact has the meaning given by section 527E.
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important cetacean habitat area means an area declared, by a declaration in force under
subsection 228A(1), to be an important cetacean habitat area.

Independent Expert Scientific Commiltee on Coal Seam Gas and Large Coal Mining
Development means the Committee established by section 505C.

indigenous heritage value of a place means a heritage value of the place that is of
significance to indigenous persons in accordance with their practices, observances,
customs, traditions, beliefs or history.

indigenous people’s land has the meaning given by subsection 363(3).
indigenous person has the meaning given by subsection 363(4).
indigenous tradition has the meaning given by section 201.

inspecfor means:
(a) a person appointed as an inspector under section 396;
(b) a person who is an inspector because of section 397; or

(c) a person who is an inspector because of an arrangement entered into under
section 398.

interested person has the meaning given by section 475.
inferfere with a cetacean has the meaning given by subsection 229B(4).
TUCN cafegory has the meaning given by subsection 346(1).

JAMBA means the Agreement between the Government of Japan and the Government of
Australia for the Protection of Migratory Birds and Birds in Danger of Extinction and
their Environment done at Tokyo on 6 February 1974, as amended and in force for
Ausiralia from time to time.

Note: ]—EJhe gnglish text of the Agreement is set out in Australian Treaty Series 1981
0.

Joiutly managed reserve has the meaning given by subsection 363(5).
Kakadu National Park has the meaning given by subsection 387(3).
Kakadu region has the meaning given by subsection 386(1).

keep a cetacean or member of a listed threatened species, listed migratory species, listed
marine species or listed threatened ecological community means:

(a) in the case of a cetacean, or a species of animal or community of animals—have
charge or possession of the cetacean or member, either in captivity or in a
domesticated state; and

(b) in the case of a species of plant or community of plants—have passession of the
member.

key threatening process means a threatening process included in the list referred to in
section 183.

fand has the meaning given by subsection 345(2).
tand council for indigenous people’s land has the meaning given by subsection 363(2).

large coal mining development means any coal mining activity that has, or is hikely 1o
have, a significant impact on water resources (including any impacts of associated sals
production and/or salinity):
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(a) in its own right; or
(b) when considered with other developments, whether past, present or reasonably
foreseeable developments.

large-scale disposal facility for radioactive waste has a meaning affected by
subsection 22(2).

list includes a list containing no items.

listed marine species means a marine species included in the list referred to in
section 248.

listed migratory species means a migratory species included in the list referred to in
section 209.

listed threatened ecological communify means an ecological community included in the
tist referred to in section 181.

listed threatened species means a native species included in the list referred to in
section 178.

List of Overseas Places of Historic Significance to Australia means the record referred
to in section 390K.

live animal includes animal reproductive material.
live plant includes plant reproductive material.

longfin mako shark means the listed migratory species with the common name longfin
mako shark and the scientific name Isurus paucus.

magistrafe means a magistrate who is remunerated by salary or otherwise.

management arrangement includes:
(a) a management plan; and
(b) aregime; and
(c) a policy.
masier of a foreign whaling vessel has the meaning given by subsection 236(5).

matfer protected by 3 provision of Part 3 has the meaning given by section 34.

member includes:
(a) in relation to a species of animal (other than a species of cetacean):
(1) any part of an animal of the species; and

(i) any animal reproductive material of an animal of the species, or any part of
such reproductive material; and

(i) the whole or any part of the dead body of an animal of the species; and
(b) 1n relation to a species of plant:
(i) any part of a plant of the species; and
(1) any plant reproductive material of a plant of the species. or ary part of such
reproductive material; and
(iii) the whole or any part of a plant of the species that has died; and
(c) inrelation to an ecological community:
(i) any part of an animal or plant of the community; and
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(ii) any animal reproductive material of an animal, or plaat reproductive material
of a plant, of the community, or any part of such animal reproductive material
or plant reproductive maieriat; and

(iti) the whole or any part of an animal or plant of the community that has died.
migration zone has the same meaning as in the Migration Act 1958.
migrafory species has the meaning given by subsection 209(8).
mineral has the meaning given by subsection 355(3).
mining operations has the meaning given by subsection 355(2).
mounitoring power relating to premises has the meaning given by section 407.
moniforing warrant has the meaning given by section 409.
National Heritage criteria has the meaning given by subsection 324D(1).
Nalional Heritage List means the list referred to in section 324C.
National Heritage management principles has the meaning given by section 324Y.
National Heritage place has the meaning given by subsection 324C(3).
National Heritnge value has the meaning given by section 324D.
native amphibian means an amphibian of a native species.
native animal means an animal of a native species.
native bird means a bird of a native species.
native mammal means a mammal of a native species.
native plant means a plant of a nafive species.
native reptile means a reptile of a native species.

native species means a species:
(a) that is indigenous to Australia or an external Territory; or

(b) that is indigenous to the seabed of the coastal sea of Australia or an external
Territory; or

(c) that is indigenous to the continental shelf; or
(d) that is indigenous to the exclusive economic zone: or
(e) members of which periodically or occasionally visit:
(1) Australia or an external Territory; or
(ii) the exclusive economic zone; or
() that was present in Australia or an external Territory before 1400.

Note: A reference to Australia or an external Territory includes a reference to the
coastal sea of Australia or the Territory. See section |5B of the Acts
Interpretation Act 1901.

nuclear uction has the meaning given by subsection 22(1).
nuclear installation has the meaning given by subsection 22(1).
occupier of premises means the person apparently in charge of the premises.

officer ussisting, in relation to a warrant, means:
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(a) an authorised officer who is assisting in executing the warrant; or

(b) a person who is not an authorised officer, but who has been authorised by the
relevant executing officer to assist in executing the warrant.

officer of Customs has the same meaning as it has in the Customs Act 1901.
ordinary search has the meaning given in subsection 414(3).

organism includes:
(a) avirus; and
(b) the reproductive material of an organisi; and
(¢) an organism that has died.

place includes:
(a) a location, area or region or a number of locations, areas or regions; and

(b) a building or other structure, or group of buildings or other structures (which may
include equipment, furniture, fittings and articles associated or connected with the
building or structure, or group of buildings or structures); and

(¢) in relation to the protection, maintenance, preservation or improvement of a
place—the immediate surroundings of a thing in paragraph (a) or (b).

plant means a member, alive or dead, of the plant kingdom or of the fungus kingdom,
and includes a part of a plant and plant reproductive material.

plant reproductive material means:
(a) a seed or spore of a plant; or
(b) a cutting from a plant; or
(c) any other part, or product, of 2 plant from which another plant can be produced.

population of a species or ecological community means an occurrence of the species or
community in a particular area.

porbeagle shark means the listed migratory species with the common name porbeagle
shark and the scientific name Lamna nasus.

precautionary principle has the meaning given by subsection 391(2).
premises includes a place, vehicle, vessel and aircraft.

prescribed walers means waters in respect of which regulations made for the purposes of
section 226 are in force.

primary commercial fishing vessel means:

(a) a vessel in relation 10 which a licence or other permission (however described and
whether or not in force) has been granted under a law of the Commonwealth, a
State or a Territory authorising the vessel to be used to take fish for commercial
purpases; ot

(b) a vessel that is used to take fish for commercial pusposes.

principles of ecologically sustainable development has a meaning affected by
section JA.

progeny includes:

(a) in relation to an animal—any animal reproductive material of that animal or of any
progeny of that animal; and
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(b) in relation to a plant—any plant reproductive material of that plant or of any
progeny of that plant; and

(c) in relation to a live animal that is animal reproductive materfal-—any animal
resulting from that material or any progeny of such animal; and

(d) in relation to a live plant that is plant reproductive material—any plant resulting
from that material or any progeny of such plant.

'To avoid doubt, a reference in this Act to progeny of an animal or a plant includes a
reference to any descendant of that animal or plant.

radioactive waste has the meaning given by subsection 22(1).

Ramsar Convenfion means the Convention on Wetlands of International Importance
especially as Waterfowl Habitat done at Ramsar, Iran, on 2 February 1971, as amended
and n force for Australia from time to time.

Note: ghe Eé\gliSh Text of the Convention is set out in Australian Treaty Series 1975
0. 48,

range of a species means the area where members of the species live, feed, breed or visit
periodically or regularly.

ranger means a person holding an appointment as a ranger under Part |7,
recovery plan means a plan made or adopted under section 269A.
regulated live specimen has the meaning given by section 303EA.
regulated native specimen has the meaning given by section 303DA
relevant impacts of an action has the meaning given by section 82,

remediation determination means a determination, as in force from time to time, made
under section 480D.

remediation order means an order, as in force from time to time, made under
section 480A.

reprocessing has the meaning given by subsection 22(1).

Secientific Committee means the Threatened Species Scientific Committee established by
section 502.

seabed has the meaning given by subsection 345(2).

Secretary means the Secretary of the Department that:
(a) deals with the matter to which the provision containing the reference relates: and
(b) is adminisiered by the Minister administering the psovision.

seized has a meaning affected by section 406B.

self-governing Territory means:
(a) the Australian Capital Territory; or
(b) the Northern Territory.

shorifin mako shark means the listed migratory species with the common name shortfin
mako shark and the scientific name fsurus oxyrinchus.

species means a group of biological entities that:
(a) interbreed to produce fertile oftspring; or
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(b) possess common characteristics derived from a common gene pool;
and includes:
(¢) asub-species; and
(ca) for the purposes of Part 13A—a distinct populalion of such biological entities; and

(d) except for the purposes of Part 13 A—a distinct population of such biological
entities that the Minister has determined, under section 517, to be a species for the
purposes of this Act.

In this definition, the purposes of Purt 13A4:

(a) include the purposes of the definitions of CITES 1 species, CITES II species and
CITES Il species;, and

(b) do not include determining fhe meaning of the expression listed threatened species
when used in Part 13A.

Note:  Determinations under paragraph (d) are disallowable instruments. See
section 517.

specific environmental authorisation has the meaning given by section 43A.

specimen has the meaning given by section 527A.

spent nuclear fuel has the meaning given by subsection 22(1).

subsidiary of a body corporate has a meaning affected by section 526.

sub-species means a geographically separate population of a species, being a population
that is characterised by morphological or biological differences from other populations of
that spectes.

take, except in Part 13A, includes:
(a) in refation to an animal—harvest, catch, capture and trap; and
(b) in relation to a plant—harvest, pick, gather and cut.

Note:  For the meaning of fake in Part 13A, see section 303BC.

taxon means any taxonomic category (for example, a species or a genus), and includes a
particular population.

terms of reference:
(3) in relation to an inquiry under Division 7 of Part 8—has the meaning given by
paragraph 107(1)(b); and
(b) in relation to an assessment under Division 3 of Part | SB—has the meaning given
by paragraph 390SH(1){b).

territorial sea means the territorial sea (as defined in the Seas and Submerged Lands Act
1973) of Austratia (including its external Territories).

threat abatement plan means a plan made or adopted under section 270B.
threatening process has the meaning given by subsection 188(3).

trade:

(a) when used in the context of a reference to 2 member of a listed threatened species,
listed migratory species, listed marine species or listed threatened ecological
community—includes:

(1) buy the member, agree to receive it under an agreement Lo buy, agree to
accept it under such an agreement or acquire it by barter; or
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(it) sell the member, offer it for sale, agree to sell it, have it in possession for the
purpose of sale, deliver it for the purpose of sale, receive it for the purpose of
sale or dispose of it by barter for the purpose of gain or advancement; or

(i1i) export the member fromi Australia or an external Territory or import it into
Australia or an external Territory; or

(iv) cause or allow any of the acts referred to in subparagraph (i), (ii) or (jii) to be
done; or

(b) when used in the context of a reference to a cetacean (not being a reference that
covers a cetacean because a cetacean is a member referred to in paragraph (a))—
has the meaning given by subsection 2298(4).

traditional owners of indigenous people’s land has the meaning given by
subsection 368(4).

treat a cetacean has the meaning given by subsection 229D(3).

Uluru-Kata Tjuta National Park has the meaning given by subsection 344(3).
Uluru region has the meaning given by subsection 386(2).

usage right has the meaning given by subsection 350(7).

veliicle includes a hovercraft.

vessel means a ship, boat, raft or pontoon or any other thing capable of carrying persons
or goods through or on water and includes a floating structure and hovercraft.

vulnerable:

(a) a native species may be included in the valnerable category of the list of threatened
native species in accordance with Subdivision A of Division 1 of Part 13; and

(b) an ecological community may be included in the vaulnerable categosy of the list of
threatened ecological communities in accordance with Subdivision A of Division |
of Part [3.

warden means a person holding an appointment as a warden under Part 17.
warrant prentises means premises in relation to which a warrant is in force.
waler resource has the same meaning as in the Water Act 2007.

weiland has the same meaning as in the Ramsar Convention.

whale watching has the meaning given by section 238.

wildlife means:
(a) an animal; or
(b) a specimen derived from an animal; or
(¢) a plant; or
(d) a specimen derived from a plant.

wildlife conservation plan means a plan of 2 kind referred to in section 285 that has been
made or adopled under that section.

World Heritage Convention means the Convention for the Protection of the Worid
Cultural and Natural Heritage done at Paris on 23 November 1972, as amended and in
force for Australia from time (o time.

Note:  The English text of the Convention is sef out in Australian Treaty Series 1975
No. 47.
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World Heritage List means the list kept under that title under Article 11 of the World
Heritage Convention.

world heritage values of a property has the meaning given by subsection 12(3).
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Schedule S—Australian World Heritage management principles
(regulation 10.01)
1 General principles

1.0] The primary purpose of management of natural heritage and cultural heritage of a
declared World Heritage property must be, in accordance with Australia’s
obligations under the World Heritage Convention, to identify, protect, conserve,
present, transimit to future generations and, if appropriate, rehabilitate the World
Heritage values of the property.

1.02 The management should provide for public consultation on decisions and actions
that may have a significant impact on the property.

1.03 The management should make special provision, if appropriate, for the
involvement in managing the property of people who:

{(a) have a particular interest in the property; and
(b) may be affected by the management of the property.

1.04 The management should provide for continuing community and technical input
1n managing the property.

2 Mapagement planning

2.01 At least 1 management plan should be prepared for each declared World Hentage
property.

2.02 A management plan for a declared World Heritage properly should:
(a) state the World Heritage values of the property for which it is prepared; and

(b) include adequate processes for public consultation on proposed elements of
the plan; and

(c) state what must be done to ensure that the World Heritage values of the
property are identified, conserved, protected, presented, fransmitted to future
generafions and, if appropriate, rehabilitated; and

(d) state mechanisms to deal with the impacts of actions that individually or
cumulatively degrade, or threaten to degrade, the World Heritage values of
the property; and

(e) provide that management actions for values, that are not World Heritage
values, are consistent with the management of the World Heritage values of
the property; and

(f) promote the integration of Commonwealth, State or Territory and local
govermment responsibilities for the property; and

{g) provide for continuing monitoring and reporting on the state of the World
Heritage values of the property; and

(h) be reviewed at intervals of not more than 7 years.
3 Environmental impact assessment and approval

3.01 This principlc applies to the assessment of an action that is likely to have a
significant impact on the Wortd Heritage values of a property (whether the action
1S to occur inside the property or not).
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3.02 Before the action is taken, the likely impact of the action on the World Heritage
values of the property should be assessed under a statutory environmental impact
assessment and approval process.

3.03 The assessment process should:

(a) identify the World FHeritage values of the property that are likely to be
affected by the action; and

(b) examine how the World Heritage values of the property might be affected;
and

(c) provide for adequate opportunity for public consultation.

3.04 An action should not be approved if it would be inconsistent with the protection,
conservation, presentation or transmission to future generations of the World
Heritage values of the property.

3.05 Approval of the action should be subject to conditions that are necessary to
ensure protection, conservation, presentation or transmission to future generations
of the World Heritage values of the property.

3.06 The action should be monitored by the authority responsible for giving the
approval (or another appropriate authonty) and, if necessary, enforcement action
should be taken to ensure compliance with the conditions of the approval.
Schedule SA—Management plans for National Heritage places

Schedule SB—National Heritage management principles
(regulation 10.01E)

1 The objective in managing National Heritage places is to identify, protect,
conserve, present and transmit, {o all generations, their National Heritage values.

[\S

The management of National Heritage places should use the best available
knowledge, skills and standards for those places, and include ongoing technical
and community input to decisions and actions that may have a significant impact
on their National Hentage values.

3 The management of National Heritage places should respect all heritage values of
the place and seek to integrate, where appropriate. any Commonwealth, State,
Territory and local government responstbilities for those places.

4  The management of National Heritage places should ensure that their use and
presentation 1s consistent with the conservation of their National Heritage values.

(W]

The management of National Heritage places should make timely and appropriate
provision for community involvement, especially by people who:

(a) have a particular interest in, or association with, the place; and
{b) may be affected by the management of the place.

6 Indigenous people are the primary source of information on the value of their
heritage and the active participation of indigenous people in identification,
assessment and management is integral to the effective protection of indigenous
heritage values.

7  The management of National Heritage places should provide for regular
monitoring, review and reporting on the conservation of National Heritage values.
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Schedule 6—Australian Ramsar management principles
(regulation 10.02)
1 General principles

1.01 The primary purpose of management of a declared Ramsar wetland must be, in
accordance with the Ramsar Convention:

(a) to describe and maintain the ecological character of the wetland; and
(b) to formulate and implement planning that promotes:
(i) conservation of the wetland; and

(it) wise and sustainable use of the wetland for the benefit of humanity in a
way that is compatible with maintenance of the natural properties of the
ecosysiem.

1.02 Wetland management should provide for public consultation on decisions and
actions that may have a significant impact on the wetland.

1.03 Wetland management should make special provision, if appropriate, for the
involvement of people who:

(2) have a particular interest in the wetland; and
(b) may be affected by the management of the wetland.

1.04 Wetland management should provide for continuing community and technical
input.

2 Management planpning

2.01 At least | management plan should be prepared for each declared Ramsar
wetland.

2.02 A management plan for a declared Ramsar wetland should:
(a) describe its ecological character; and

(b) state the characteristics that make it a wetland of international importance
under the Ramsar Convention; and

(c) state what must be done to maintain its ecological character; and

(d) promote its conservation and sustainable use for the benefit of humanity in a
way that is compatible with maintenance of the natural properties of the
ecosystem; and

(e) state mechanisms to deal with the impacts of actions that individually or
cumulatively endanger its ecological character, including risks arising from:

(1) physical loss, modification or encroachment on the wetland; or
(i1) loss of biodiversity; or

(ili) pollution and nutrient input; oy

(iv) changes to water regimes; or

(v) utilisation of resources; or

(v1) introduction of invasive species; and
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(f) state whether the wetland needs restoration or rehabilitation; and

(g) if restoration or rchabiljtation is needed—explain how the plan provides for
restoration or rehabilitation; and

{(h) provide for continuing monitoring and reporting on the state of its ecological
character; and

(1) be based on an integrated catchment management approach; and

() include adequate processes for public consultation on the elements of the
plan; and

(k) be reviewed at intervals of not more than 7 years,
3 Environmental impact assessment and approval

3.01 This principle applies to the assessment of an action that is likely to have a
significant impact on the ecological character of a Ramsar wetland (whether the
action Is to occur inside the wetland or not).

3.02 Before the action is taken, the likely environmental impact of the action on the
wetland’s ecological character should be assessed under a statutory
environmental impact assessment and approval process.

3.03 The assessment process should:

(a) identify any part of the ecological character of the wetland that is likely 1o be
affected by the action; and

(b) examine how the ecological character of the wetland might be affected; and
(¢) provide adequate opportunity for public consultation.
3.04 An action should not be approved if it would be inconsistent with:
(a) maintaining the ecological character of the wetland; or
(b) providing for the conservation and sustainable use of the wetland.

3.05 Approval of the action should be subject to conditions, if necessary, to ensure
that the ecological character of the wetland is maintained.

3.06 The action should be monitored by the authority responstble for giving the
approval {(or another appropriate authority) and, if necessary, enforcement action
should be taken to ensure compliance with the canditions,
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